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Present: 



GoYEBNMEKT} versus GuNPUT, (Appellant.) 

Cbimb Chabged. — Against No. 1^ giving false evidence in a 1868. 
judicial proceeding, t?iz,, falsely yerifying a bill of plaint. jan";^5^ 
Against Kos. 2 and 3, giving false evidence in a judicial pro- ' 

Ceeding. Case of 

Cbike Established. — ^As charged. dwipnt. 

Committing Officer, Mr. J. H. BaX; Magistrate of Benares. Ck>iiTiotioii 

Tried before Mr C- Home, Officiating Sessions Judge of Be- fo/f£S*^! 
Bares, on the 22nd October 1862. fd^a'^^*5e 

Bemabkb by the Sessiohs Judge. — ^''The three prisoners Principal 
pleaded not guilty. ^^^itm^- 

*^ This case is as follows: — Two neighbours, the one the pri- ted the caae 
floner Gunput, and the other a man named Thukoorie, competed pa^nermi^e 
for a piece of waste land closely adjoining each of their houses irroond <^^ 
upon which a house had once stood, but which fell down some pISLiS^th- 
eight years since. The prisoner Ghmput obtained from Ungee, ^* reoording 
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18^ tbe owcer^ the son of Byjnatfa, who had formerly owned the 

Janaarj5. fallen honse. In the original title deeds to the lands as made 

^^^f over to the parchaser^ I find that there are erasures in the 

Qanpat. Specification of the amonnt of the land, and the object of these 

otb^^^idteico will be afterwards apparent. 

»nd making? a ^' The prisoner Gunput filed a suit against Thokoorie in the 
fnvestiKat"iin^. Court of the Principal Snddcr Ameen, in which he claims a 
jDefecuin the certain gultieot lane, and states that a drain from the newly- 
Judge's mode purchased land used to run through it. 

S^int^d^^t* " '^^^ Principal Sudder Ameen visited the spot, and states 
that such could never have been the fact. He says that were 
• a drain, to pass through it, the tenements ( mud huts) on either 
side would be destroyed, as one has already been in conse- 
quence of the prisoner having made a surface trench. He there- 
fore committed the plaintiff Gunput, as well as the two other 
prisoners (his witnesses) to the Sessions. 

'^ The original deeds shew that the ruined house had drains 
to the east and west, and none are mentioned to the north, 
the direction of the gulliey and the fact of the drain being 
mentioned in the present specification of the deed of sale^ 
whereas no drain exists, nor has any been needed for many 
years for the waste land, is very strange. 

'^ This case has been the object of litigation in the Magis* 
trate's Court for the past six months, and the object of the false 
verification of claim is clean 

^' All that Nos. 2 and 3 prisoners assert is, that there was a 
water spout from the roof of the former honse which fell into 
the gullie; but neither of them say that there was a regular 
drain from the house. 

"The prisoner Gunput was defended by Counsel, who urged 
that the gullie or lane was included in the 53 yards of land 
sold, which, considering the erasures in the original deeds, and 
the using of the uncommon Arabic words inserted in their, 
place to prove the area, is very probable. 

" The other objections taken by the Vakeel, that the hojise 
stated by the Principal Sudder Ameen to have been knocked 
down by the present surface drain made by the prisoner was 
not so knocked down, amounts to nothing, as the fact was 
proved by Mr. Smith on the spot. 

'^ The case was tried with the aid of two Assessors, very in- 
telligent men. 

" After considerable consultation and reference to the pa-^ 
pers in the case, they recorded their opinion that No. 1, Ganpat, 
prisoner is guiltyi but that Nos. 2 and 3 ar^ not guilty. , 
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'< Tbe C6iirt concurring with the Assessors; finds that Qun- 
put is guilty of the offence specified in the charge^ namely, that 
Ounput has committed the offence of giving false evidence in 
a judicial proceeding, and has thereby committed the offence 
punishable under Section 193 of the Indian Penal Code, and 
the Court directs that the said Qunput be sentenced to one 
year's rigorous imprisonment. 

'' The Court concurring with the Assessors, finds that Soo- 
bhun and Bamdehul are not guilty of the ofibnce specified in 
the charge, namely, that Soobhun and Bamdehul have commit- 
ted the offence of giving false evidence in a judicial proceed- 
ing, and have thereby committed an offence punishable under 
Section 193 of the Indian Penal Code, and the Court directs 
that the said Soobhun and Bamdehul be discharged." • 



1868. 
Jtniiaryff. 

CtMOf 



By the Court. 

Mr. W. Roberts. — ^The prisoner Gunput brought a suit against 
one Thukoorie " to open up a water-course" (I quote the Prin- 
cipal SudderAmeen, Mr. B. H. Smith, who tried the cause )" for 
the flow of water which has been closed up by the defendant and 
to establish his right and title to the land forming the channel 
on the allegation that the channel had always been made use 
of for taking off the water from the spot of land purchased 
by him, but that the defendant has now obstructed the channel, 
and he therefore prays for the removal of the obstructions and 
for recognition of his title to the land. The Principal Sudder 
Ameen of Benares, Mr. B. H. Smith, observed, ^' that the only 
practicable way of deciding the case was by personally in- 
specting the spot " ; he accordingly visited the locality. From 
his view of the premises he was of opinion that the suit was 
groundless and malicious. 

He observed ^' that the position of the land, and the situa- 
tion of the mud houses adjoining render it altogether « « « 
impossible that a passage for water ever existed over the land 
of a few spans in width. It would have injured and carried 
away the tenements on each side. 

a ••«« ThQ qI^j title deeds which the plaintiff had concealed 
clearly refute the plaintifl's claim. In short an inspection on 
the spot can only reveal the facts I have adverted to." 

The Principal Sudder Ameen accordingly on the 22nd Sep- 
tember last dismissed the case, and in the same judgment com^ 
■litled the plaintiff on a charge of perjury. 
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I8g8> The Seseions Judge obBerved that the evidence for the pro- 

Jannwys. secution was documentary only, no witnesses on that side need 
- — be examined, he therefore refers to the documentary eyidence 
G^ttt. only. 

The Sessions Judge and the Assessors found the prisoner 
guilty of the charge. The Sessions Judge records that the old title 
deeds shew that the ruined house purchased at the beginning of 
last year had drains to the east and west, and none to the north, 
the direction of the gullie or lane, which was averred by the 
plaintiff, the prisoner Gunput, to be the natural course of the 
water. The prisoner's counsel urged that this guiHe was in- 
cluded in the 53 yards sold : which the Sessions Judge observ- 
ed, '^ considering the erasure in the original deeds, and the 
using of the uncommon Arabic words is very probable (im- 
probable?)" 

The purport of this last sentence is not quite clear, and is 
not fully translated in the Vernacular judgment. 

It appears, however, that the Judge thinks that the linear 
quantities of the original deeds have since been altered so as 
to shew a more extensive area than was conveyed in 1805. 

According to a late Circular issued in conformity with the 
opinion of the majority of the Oourt, the Principal Sudder 
Ameen should either himself have held a preliminary investiga- 
tion, or have made the case over to the Magistrate for this 
purpose. The omission to do so is thereby radically defective. 

Certainly there is no evidence sufficient to convict the pri- 
soner, and the Sessions Judge was bound to procure independent 
testimony as to the nature of the ground so as to make it 
clear to the Assessors without the necessity of '^ considerable 
consultation and reference to the papers of the case," that the 
water-course had never and could not ever have existed on 
the spot averred by the prisoner in his plaint in the Civil 
Court. 

As the Principal Sudder Ameen had himself committed the 
case, his deposition could not be received in the Session's Court. 
The proper course would have been to have procured a plan 
of the premises, and a section showing the slope of the locality 
prepared by a duly qualified person, when the verification by 
the Principal Sudder Ameen would have been almost conclu- 
sive of the accuracy of the plan. 

But the Sessions Judge would not have been competent to 
dispense with the evidence of the Surveyors as to the result 
of their survey. The prisoner would be entitled to cross-exa^ 
mine them, as to the features of the locality, if he thought 
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propef. If necessary the Assessors might have been taken to 
Tiew the spot. 

The Sessions Judge might further have tested the accuracy 
of the original deeds of sale by examining the counter entries 
in the Registry Book of 1805, which is I believe still preserved 
among the records of the Civil Court. 

I tUnk the prisoner should be released. 

Mr. W. Edwcards.'^I concur. 



Janaary(ji« 

Cftie of 

Gonpatf 



Present: 

W. Wyntabd, Judge. 

F. B. Peabson, Qffg* Judge. 

G0VEBNUENT9 versus Brij Lall, Appellant. 

Crime CHASGED.-^Abetment of the forgery of a valuable 
security. 

Grimb Established. — ^Against No. 1, Aiding and abetting 
forgery. 

Committing OfSioer, Mr^ 6. E. WatsoU; Joint Magistrate of 
Itfeerut. 

- Tried before Hr. R. Spankie^ Officiating Sessions Judge of 
Meerut, on the iCth October 1862. 

! Bemasks by the Officiating Sessions Judge. — " The pri- 
aoners pleaded not guilty. 

. " The evidence and the record of the Civil Court filed with 
the misly showed that on the 2dth April 1861, Brij Lall was sued ^ 
ill the Sudder Ameen's Court on a bond purporting to have 
been executed by him on the 15th May 1856, in favor of Hur- 
snhai Mull and others. This bond was duly attested by six 
witnesses and registered^ and is shown to have been filed in 
Court after registry when the suit was brought, so attested by 
six witnesses. Six weeks after this, the prisoner Brij Lall, then 
defendant to the suit, spread abroad a rumour that the bond was 
signed by seven witnesses, whilst the registry remarks showed 
that only six witnesses had attested the bond. Notice was 
given to the Sudder Ameen through the plaintiffs vakeel, and 
that Officer, as the registry book and rough draft of the bond; 
bad been lost, in disposing of the case^ and although he stated- 
bis reasons for first believing that the addition of a seventh name 
was a forgery, subsequently determined that it was probable 
an error had taken place and that there were really seven and/ 
not six naones^ dnd a dcfcree was given on. the bond in £avor of 

2 



1868. 

Janoary 7* 

Case of 
BryUU . 

The appel* 
lant charged 
tinder the old 
Law with aid- 
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im. plaintiff. The case went before the Principal Sadder Ameen 
Jmonarj 7. in appeal, and the appeal was dismissed. Whilst the appeal was 
v'MTof pending, the Jadge Mr. Tambull heard of the suspicions at- 
^LiiU. taching to the addition of a seventh name, and ordered an 
enquiry to be made by the Moonsiff of Meerut, who completed 
his enquiries and considered that Brij Lall, Wilayet Hossein 
his vakeel, and Hnnna Lall, Record Keeper Sudder Ameen's 
OfiSce, and Neaz Ahmed, copyist, were all concerned in tamper- 
ing with the bond. The papers were sent to the Principal 
Sudder Ameen. The case of appeal was then pending and, 
after disposing of the appeal, the Principal Sudder Ameen sent 
Brij Lall to the Magistrate in order that an enquiry should 
take place into the forgery. The Magistrate completed his 
enquiries and committed Brij Lall, Wilayet Hossein and Neas 
Ahmed. The original plaintiff, Hursuhai, Deendyal and GU>or- 
suhai, vakeels, fully established that the bond originally had 
only six names of attesting witnesses, and that it was subse- 
quently found to have seven names in it, that this was not dis- 
covered till Brij Lall himsef spread the rumour. The writer of 
the bond too, showed that it only contained originally six names 
of attesting witnesses, and it also appeared that the writer 
wrote the Persian reading of the Hindoo signature, above each^ 
on which the seventh name was wanting. Chimun Lall an attes- 
ing witness, also deposed that there were six attesting witnesses. 
Oungadhur stated that he was^ the third attesting witness and 
there were two names before bis. Dilsook, bum/a, deposed that 
he was an attesting witness and went to the Begister's Office, 
and that when the bond was registered it bore the signature of 
six attesting witnesses. Jowalanath deposed that he attested 
the bond, and that four or five persons had done so before he 
did so. Eooreh deposed that he was the fourth attesting wit- 
ness. Soojan Singh whose name appears as the seventh wit- 
ness, distinctly swore that he had never attested the deed and 
that he was a servant of Brij Lall's in I860. Boopkishore and 
Dewan Singh, Serishtadar and Mohurrir, Sudder Ameen's Office, 
showed that Neaz Ahmed, the copyist, occasionally took home 
papers to copy and that Brij Lall had been seen in the room 
where the copyist sits. Ameer Ali, servant of the original plain- 
tiff, was called to prove that Brij Lall had threatened to get his 
master into trouble, and to his observation that he had adopted 
means to do so. But I disbelieve this evidence which was in it- 
self improbable and unnatural. Brij Lall in his defence, that there 
were no witnesses to the forgery, and denied the truth of the 
bond altogether, there was nothinf to be gained from the addi- 
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tion of one name, as the whole bond w onld not be vitiated bj it. iM^ 
For Wilayet Hossein it ?ras urged by bis counsel that none of Januryr. 
the parties aggrioTed had brought a complaint, that there was ^^ 
nothing in the evidence to implicate his client. No proof of his Bry LaU. 
ability to write Hindee^ and nothing before the Court to show that 
he was acting for Bnj Lall in any way. Neaz Ahmed also urged 
that the Judge had not the case before him, but had acted on 
information from without. He also urged that the Principal 
Sudder Ameen had not committed him. On the merits he argued, 
that there was no proof of bis complicity, and that the Record 
Keeper and Serishtadar had as much opportonity as he had 
of tampering with the papers. Bry Lall called no witnesses 
to the defence and Wilayet Eossein's witnesses deposed that 
it was known he had no connection with the case. Keaz Ah* 
med called no witnesses to the defence. Several witnesses gave 
the prisoners a good character. The Assessors acquitted all 
three prisoners. I concur in the release of Wilayet Hossein and 
Keaz Ahmed, for there was no satisfactory evidence of the pri- 
soners being engaged to act for Brij Lall ; and the mere sup- 
posed similarity of the hand-writing of a sentence on a peti- 
tion presented to the Court of the Sudder Ameeu for a copy 
of the bond to the hand-writing of Wilayet Hossein is not 
sufficient proof of complicity in the forgery. It is true that 
the prisoner Brij LalFs books shewed that ten Bupees had 
been advanced to Wilayet Hossein about this time, and Brij 
Lall admits this, but states that it was deducted in another 
case. I require something more positive in the way of proof 
before I can convict Wilayet Hossein as an accomplice* He 
neither acted as Brij LalFs vakeel nor as his attorney. 

'^ Against Neaz Ahmed too there is nothing but suspicions* 
It is said he took papers home, but from the apparent loose 
way in which the Sudder Ameen's Office was conducted, it is 
probable that other Officers of the Court did the same thing. 
Keaz Ahmed is said whilst employed as copyist to have lived 
in the same house with the Sudder Ameen. 

'' These two must be released. But against Bri> Lall I think 
there is clear proof. He was committed by the Principal 
Sudder Ameen, and I do not see that there was any thing out 
of the way in the Judge's taking notice of the case and ordering 
his own enquiry. I think that the Register's letter M o. 632 of 
1862, dated 8th March 1862, in reply to Mr. Turnbuirs letter 
Vo. 17, dated 2l6t February 1862, soliciting instructions to 
proceed in a ease not judicially before him, is sufficient on 
this subject. Moreover the FrJAcipal Sudder Ameen in dispos* 
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iM. ing of the appeil sent Brij Lall to Xhe Itfagistrate. The mil- 
.4Anaary7« tilation of the bond by the addition of a seyenth name could 
Omof -only have injured the original plaintiff and have benefited 
.;»rg Lftl. >tlie prisoner as he then supposed. It is shewn that he was 
about the Court; that he first gave notice of the addition of 
the 7th name. The registry shews there were only six when 
the bond was attested ; the writer and the attesting witnesses 
say the same, the Vakeels state the same. There is still fd^ 
ther proof of the forgery that there is a Persian transcript of 
the Hindoo name, and signatures of the six attesting witnesses 
but not of the 7th name. Under these circumstances the fo^ 
gery being clear, and the only person who could have been bene^ 
fitedbyit being the prisoner Brij Lall, I convict him on tke 
charge laid (in the absence of proof of the actual forgery,) of 
aiding and abetting a forgery, and sentence him to three yeara^ 
imprisonment in labor in irons." 

By the Court. 

Mr. W. Wynyard. — This is an appeal from the order of tto 
Sessions Judge of Meerut, sentencing the prisoner to three 
years' imprisonment with labor in irons under the old law for 
aiding and abetting forgery. 

It is urged that the evidence is insuflScient for convictioB, 
for there is no proof that the prisoner Brij Lall was colluding 
with the );)arties in charge of the papers, and that there is no- 
thing but a presumption against the prisoner, which is insuffi- 
cient for his conviction. 

I am of opinion that the prisoner is entitled to hk release. 
I consider that the evidence is insufficient to convict him. 
The Judge has held that the evidence is insufficient to convict 
the other two men committed vrith the appellant. The Asseft- 
'sors acquitted all the three parties committed. It appears 
that Brij Lall did not make mention of his discovery of the 7th 
witness until after he had got a copy of the bond ; and as he 
denied the bond altogether, it is natural that he would when 
^he found this flaw make the most of it. There is undoubtedly 
grave suspicion against him, but I am disposed to think not 
more, and I think that he is entitled to his release ; although 
the presumption is strong. The alteration might have been 
efifecred by an enemy to get Brij Lall into JaiL 

The case will be laid before another Judge. 

Mr. F. B. Pearson. — I concur with Mr.- Wynyard in consi- 
dering the evidence to be insufficient for the conviction and 
direct the release of the prisoner.. . I. , 



Digitized by VjOOQ IC* 



;9 

. .Presents . '. :■■ : ■ ■ - •'■■•:: 

W.WYHYARDy Judge. 

W. Roberts, Ofg. Extra Judge. .. . i 

F. B. Pearson, Offg. Judge. 
Government, versus Buldeo Suhai, Appeliani. 

Crime Charged. — Forgery. * ^• 

Crime Established. — ^As charged. Jmaaryr. 

Committing Officer.— MK H. E. Wilson, DepiUy Magistrate of S^H^ 

Bareilly. Bn ldeo Sah aL 

Tried Before Mr.*^R. H. Dunlop, Officiating Sessions Jadge in a case 
of Bareilly, on the 23rd August 1862. wM^eridJSJS 

Remarks BY the Officiating Sessions Judge.-^' J^/i/ ^dbr- Taffici^t^'to 
ing, 22nd August 1862.;— In this case. ift. palpable interpolation SSSl^* ""J, *^! 
of a sheet had taken place in the raznamcha of 1268, but the tompiated in 
J)6puty Collector> Mr. Wilson, who investigated the case, did i^duS°ptS2{ 
not ascertain whether any payment had actually been mdde ^?***itj^''* 
between the 17th April and 11th May, for which period blank ^^^AwT* 
cmtries were noted on the interpolated page. Tne case was S^de™soJt?on 
sent to me (by himj as Collector by roobkaree under date 468 and ^ 
28th March, and I pointed out to him, under date 3rd May^ /m^d^^h'S 
the point on which his investigation had been defective; viz., charge antii 
that he failed to shew clearly what object putwaree could Jlwc^ptetei 
have in making the interpolation t. eiy he had proved no pay* J®'^ ^^^ the 
ment (on the date of the blank entries) unaccounted for. The comlpete^ ^to 
defendant distinctly accepts alid acknowledges the interpola-* ?o^h^S|^ 
ted page audits entries as being in his own hand-writing, yet offence. Sen- 
now that the Deputy Collector as Deputy Magistrate, has com- ^"^^ ^|^^^^ 
mitted the case, he has sent up no less than six witnesses (of laid down in 
whom five are qiiite superfluous) to reiterate and attest against ^^^^ ^' 
defelidant a fact acceptedandacknowledgedby him, while at the 
«ame time he has neglected to send to this Court the chuprassee 
L^l Mahomed, a most important witness in the case ; and 
although he has obtained through the witness Luchmun Dass^ 
a receipt in defendant putwaree's hand which he denies was 
given by him and of which the date is so palpably; tampered 
with as to be worthless, yet he. Committing Officer, has 
ffdled to notice the important fact against defendant contained 
in the roznameha, that in the '^oogahee" or cash pages at the 
end of the Book, an entry is found (dated 18th April 1861) and 
acknowledged by defendant to be his own) often Rupees^ eleveir 
tenas, and three BupeeBi thirteen aonasi paid Jiy Luchmun I^^s^ 
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and not correspondingly noted on the interpolated page, tlms 
apparently discloBing the apparent eaase for the interpolation. 
To complete the case, however; the evidence of Lall Mahomed 
is still necessary as to the receipt or not for his employer from 
defendant of the several entries proved to have been taken by 
defendant. The Deputy Magistrate is directed to forward the 
witness Lall Mahomed at his earliest convenience, and the case 
is postponed to await his arrival. All present witnesses have 
been heard and dismissed. 

2nd Hearing.— 23rd August 1862. 

Verdict of Assessobs. 

Cheda Lall, guilty. 

LachmnnDass, guilty. 

Bhowanee Pershad| guilty. 

The Court agreeing with the Assessors, finds as follows : — 

^^The particulars of this case have come out very clearly, and 
defendants' forgery and the object of it are patent. 

'^ Baja Lall the owner of a puttee in mouzah Bhojpore Russool- 
pore, died in the spring of 1861, and his widow soon after his 
death sent down one Lall Mahomed to the village to collect 
rents ; through the Putwaree (defendant) certain payments were 
made by the tenantry, but no delivery of rent followed to the 
widow Naraen Deb, who accordingly sued for an explanation 
of accounts from the Putwaree, who accordingly took his Raz- 
namcha on summons to Tehseel, where it was manifest that the 
advent of Lall Mahomed to the village being entered on page 
10 in hand-writing acknowledged by defendant, the entries 
throughout page 11 are bare of receipts. It however was 
clear that the page 11 was extracted from some smaller Boz- 
namchay and the number altered from 8 to 11 while the eom- 
plemental page of the same sheet was changed from 9 to 62. 
While on calling for and examining defendant's Roznomcha for 
1267, it was clear that two blank pages 8 and 9 had been ex- 
tracted from it and supplied from some other book, the number- 
ing being altered. Defendant accepts the whole of the present 
page 11, as in his own hand-writing. It ultimately appears 
that one of the widow's tenants, Luchmun Dass, had paid ten 
rupees on the 18th April, which was one of the days entered 
as bare of receipts in the interpolated page ; he held a receipt 
for the same, which defendant denounced as a forgery; but it 
happened that ho had forgotten when chan^og ^nfmj tho 
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li0ZMmcha for the 18tfa &c. to interpolate correspondingly the ^ 
'' Ooffohee " or cash memorandnm at the end of the book, and J muaj i. 
afker he acknowledged bis own hand-irriting to an entry there, ^^ 
it was preyed to be tke payment an the 18ih by Lwhmun Dots ; Boideo Snhii. 
noUung conld well be more conclnsive ahd complete, thongh 
these final conclnsive proofs have come ont on trial in tUs 
Gonrt, and were not made grounds of commitment. Looking 
to defendant's position in relation to the crime he has com- 
mitted, I considered it necessary to sentence him under Sec- 
tion 466 of the Penal Code to seven years' rigorous impri- 
sonment/' 

By the Court. 

Mr. W. Itoberis. — ^The prisoner has been convicted of forgery. 
His offence consists in having taken the leaf of his original 
diary out of the book, and substituted the leaf of some other 
book the paging of which has been altered to suit the place 
where it has been put in the present diary. 

On the first two pages, one side of which only is numbered 
and has been altered from 8 to 11, are contained entries from 
the 17th April to 11th May 1861, for which period they are all 
blank, shewing no payments of transaction of business of any 
kind* 

But in the oogahee or cash memorandum, at page 50, there is 
an entry of a payment of Ks 10-11 and Rs. 3-13-0 paid on the 
11th April 1861, by Luchmun Dass to Lall Mahomed the 
kaminda of the proprietrix. 

A receipt has been produced by Luchmun Dass purporting 
to be an acquittance, in which the original date has been al- 
tered. But this receipt is not, as the Judge appears to think 
from his remark of the 22nd August, in the hand-writing of Bul- 
deo Suhai, but in that of Lall Mahomed, though the latter 
when summoned by the Sessions Judge denied all know- 
ledge of it. 

It does not appear that Buldeo Suhai was exclusively res- 
ponsible as putwaree on the 11th April ; not indeed till the 
18th May 1861. A gomashta Huzaree Lall had carried on the 
work, and interest had been made about the time to get Huza- 
ree permanent. 

Buldeo Suhai appears, however, to have carried on a good 
deal of the work prior to this himself, and had taken measures 
to procure his own name to be recorded as putwaree. 

Although he was not formally registered as putwaree, yet I 
do not doubt that he knew that the intoinpol&ted pages were 
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iw.* wrongfully extracted from another book^and the numbering rf. 
Jmrairy?. the pages altered from 8 to 11, and from 9 to 62^ and npon ' 
^^^^ the first two viZy 11 and 12, he deliberately wrote entries, 
BiMeaSohfti. whlch there is little reason to doubt are incorrect, especially aa 
they do' not correspond with the payments shewn by the case 
memorandum recorded in his own faand^ to have been made on 
the 18th April 

But whether this was to conceal an embezzlement of his 
own or of Lall Mahomed or some other person does not appear. 
I would reduce the sentence to three years' rigorous impri- 
sonment. ' 
Mr. W. Wynyard. — I am of opinion that there is evidence to 
convict the prisoner of the otfence punishable under Section 
466 of the Indian Penal Code, and that he should have been 
committed on that charge. He was, however, committed for 
trial for an offence committed under Section 463, and the Ses- 
sions Judge did not amend the charge until after the trial was 
concluded, t. e., until the time of passing sentence, which was of 
cjDurse when the trial was concluded (Criminal Procedure Code 
Section 381.) Section 244 of the Criminal Procedure Code per- 
mits amendment of. the charge at any stage of the trial, but not 
after its conclusion, a^nd I am of opinion that the sentence of 
the Judge is not warranted by Law. I would annul the sen- 
tence passed by the Judge and sentence the prisoner to two 
year&' rigorous imprisonment under Section 463 of the Indian 
Penal Code. 

I observe that the Judge has recorded ne memorandum of 
the examination' of the accused perso^n, which he should always 
do as in the case of witnesses. Further, there is no memoranr 
dum of the substance of the deposition of each witness written > 
and signed by the Magistrate with his own hand and annesed^ 
to the record, as directed in Section 195 of tbeCriminati 
Procedure Cpde. I would call the attention of the Judge to the? 
former point, and direct him to call upon Mr. Wilson for an ex- 
planation^ to be forwarded to this Court, of the omission aUud- 
ed to. 

. The case will bcf laid before a third Judge. , 
. Mr, F. B. Pearson, — I concur with Mr.:Wy?»yard in thinking 
that the prisoner is only punishable under the circumstances with- 
in the limits of Seetion/463 of the Indian Pen^l Code, and in. 
Bf^ntencin^ him to 2 yeajTs' rigorus imprisonpient, in lieu of thd* 
term of imprisonment ordered by the Officiating Sessioi^ judge.. 
; I concur also in the instruotions whioh.Mr. .Wynyard propo- 
sea to issue tQ the Judgie* ...: ,. . . .. .., ;, : : , .; ,. -... * :> 
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MISCELLANEOUS CASES. 



Present : 

W, Wtnyabd, Judge. 

W. BoBEBTS; Offg Extra Judge. 

GovEBHUENT, versus Jaskbe Pbrshaud, f Appellant.} 

. Crime Chabged. — Intentional omission to apprehend on the isds; 

part of a public serrant bound by law to apprehend. Janut^adl 

This case was called for by the Nizamut Adawlut, under 

Section 404, Act XXV. of 1861, on an appeal against the jaSSJper- 

orders of the Joint Magistrate and Sessions Judge of AUygurh. »bMd. 

Prifoner w- 

Sentence.— Two years' rigorous imprisonment. tSIfHii wn^ 

tracT to Sec* 
tion 250. Cri- 

Bemabks by the Sessions Judge. — ''A band of Harboorahs ?*'**k^^* 
had committed a well known robbery within the Allygurh Can- p??pare a 
tonment. Their apprehension had been ordered, and they bad 2*^J^®*<^*°»* 

, 1 • ^ •'^y person 

been proclaimed. when ^hera is 

« On September 26th, the Joint Magistrate found an encamp- ^^y'^'tSn^^ 
ment of Harboorahs supposed to belong to the robbers on the lapport lu 
Kalee Nuddi, close to the high road, and personally gave orders 
to the Chief Constable of Atroli to go himself and apprehend 
the men in the encampment. 

" The Chief failed to do so, or to enter the personal order he 
had received in bis Romameha. When called to account for his 
neglect, he stated that he bad deputed the Head Constable to 
carry out the order f of this, however, there is also no note in 
the raznamcha. 

'^ Prisoner is a young Officer about*one and half-years in the 
Police^ a bunydh by caste. 

'^ In this case there is no special reason for supposing that 
the prisoner was influenced by corrupt motives. 

'^ The order of the Joint Magistrate though within the law is 
in my opinion unnecessarily severe. 

^^ I reduce the punishment to one year's simple imprisonment." 
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By the Coubt. 

Mr. W. Wynyard. — I am of opinion that the prisoner mnst 
be released. There is not a particle of proof against him. I con- 
sider that it is contrary to law. Section 250, Criminal Proce- 
dure Code, to prepare a charge against any person when there 
is no evidence of any sort to support it : and I am of opinion 
that until the Magistrate had taken evidence from which he 
found that some offence was apparently proved against the 
accused^ he acted contrary to law in preparing the charge 
which he did. 

As there is no evidence of any sort, and as the offender has 
been tried^ I would direct his release, as I am of opinion he 
cannot be now tried again. 

The case will be laid before, another Judge. 

Mr. W. Roberts. — I concur with Mr. Wynyard. The Joint 
Magistrate being himself prosecutor, sole witness and Judge, 
has deprived the prisoner of the benefit of cross-examination. 
The prisoner will be released. 



1868. 

Jftunary 18, 

Case of 

Tusaawur 

Ally. 

Prisoner re- 
leased And sen* 
tence of the 
lowerCriminal 
Court annnl- 
ed on accoaut 
of the illeKali- 
ty of the pro- 
ceedings trom 
bennning to 



Present: 

W. Edwaeds, Offg. Extra Judge. 
F, B. Pearson, Offg. Judge. 

Government, versus Tussuwur Ally, (Appellant.) 

This case was called for by the Nizamut Adawlut under 
Section 404, Act No. XXY. of 1861, on an appeal against the 
order of the Sessions Jud^e of Allahabad. 

By the Court. 

Mr. F. B. Pearson. — The record of this case was called 
for by me on the 17th ultimo under the provisions of Sec- 
tion 404 of the Criminal Procedure Code, with a view to deter- 
mine the legality of the proceedings of the subordinate 
Courts. 

It appears that one Imam Ally is supposed to have been 
guilty in 1861 of the offence defined in Section 208 of the 
Indian Penal Code, and Tussuwur Ally was convicted of 
having abetted that offence, and sentenced on the 25th August 
by the Magistrate of Allahabad to two years' rigorous imprison- 
ment and to a fine of Ks. 250 or to six months' additional 
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imprisonment. The sentence was cancelled by the Sessions ^ 
Jadge on appeal on the gronnd that the Penal Code was not January is. 
appUcable to an offence committed in 1861; and the Magis- 
trate was directed to dispose of the case afresh by awarding 
pnnishment nnder the old Regnlations. Accordingly on the 
25th of last September the Magistrate conyicted the peti- 
tioner of frand and sentenced him presumably nnder the pro- 
visions of Section 19, Begnlation IX. of 1807, to six months' 
imprisonment with labor and a fine of Bs. 200, or in 
default to six months more imprisonment: the labor being 
commntable to a fine of Bs. 100. His appeal against the 
revised sentence was dismissed by the Sessions Judge on the 
15th November last. 

The prosecution of Imam Ally, not having been sanctioned 
by the Moonsiff in whose Court the offence imputed to him 
was committed, was sanctioned by the Judge in his letter to 
the Collector No. 115, dated 13th May last, under the pro- 
visions of Section 169 of the Criminal Procedure Code. 

The petitioner had sued for the enforcement of the sale deed 
executed in his favor by Imam Ally against Chowdhree 
Slhoorsheyd Ally on the 17th May last: and the Principal 
Sudder Ameen, in disndssing his suit on the 2nd of the 
following month, observed that as the prosecution of Imam 
Ally had been sanctioned, and as the plaintiff, u e. the peti- 
tioner was his accomplice in the offence charged, it was 
necessary to inform the Magistrate of the decision passed in 
the suit and sent a copy of his decision for that Officer's infor- 
mation. 

The Magistrate held that the Principal Sudder Ameen intend- 
ed to authorize the prosecution of the petitioner. I con- 
eider that the terms of the Principal Sudder Ameen's communi- 
cation were insufficient to warrant the proceedings therenpoA 
taken ; and also that the Principal Sudder Ameen was legally 
incompetent to authorize them. Moreover as the offence of 
which Imam Ally is accused could not have been prosecuted 
by the order of the Civil Court, if at all punishable, under the 
old Begulations, I consider the proceedings of the Magistrate 
against Imam Ally and the petitioner to have been barred by 
the provisions of Section 4, Act XVIL of 1862. I would therefore 
annul as illegal the Magistrate's sentence of the 25th Sep- 
tember last, and direct the release of the petitioner. 

The case will be laid before another Judge. 

Mr. IV. Edwards. I concur* 
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Present: 

W. Wynyaw), Judge. 

W. Roberts, Offg. Extra Judge. 

Government^ versus Gummun Shah, (Appellant.) 

W»» This case was called for by the Nizamnt Adawlat, under 

janoAryia. Section 404^ Act No. XXV. of 1861, on an appeal against 

^[^ the order of the Magistrate of Bndaon and Sessions Judge of 

Qommnii Shabjchanporo. ' 

sJ^ljof Br THE Court. 

the Crimhial 

c^^ bM no Mr. W. Wynyard. — Gummun has been sentenced by the 
reference^ Magistrate of Budaon to be imprisoned for two years and to 
^S OT pT pay a fine of Bs. 50, the said fine ''to be given to plaintiff's 
5S**or^homf ^^^f ^^^> *® ®^^^ ** ^^^ ^*^ '*^ taken its course, with its parent, 
cide of their will bc left an Orphan." 

]^ttiVf<Jwi A petition was presented to me by Mohummud Hyder, a 
most be of a Mookhiear^ on the ground that Gummun Shah had been twice 
tm'nraitfn^g tried for the same offence, and I sent for the case. The state- 
^TSon^orSe ^^^^ ^® untrue. On the 2l8t May, Seetnl charged Gummun 
SfonM!^ Shah with abducting his wife Moonya. On the 2nd July, the 
case was dismissed for want of proof. 

In the meantime it appears that Seetul was in Jail at 
Bareilly on a charge of murdering his wife Moonya, and in a 
petition sent by the Jail Darogah, Seetnl charged Gummun 
with a second charge of abducting Moonya on the 1st or 2nd 
Jnly, on which day I conclude the Woman was murdered. 
This is a new cause of action and no interference of this 
Court would be required, but that the Magistrate has ordered 
the fine to be paid to the plaintiff's son. It is a very 
sad case, but this Court has ruled that Section 44, Criminal 
Procedure Code, has no reference to loss of this description, 
I, e, loss of husbands or parents by murder or homicide of 
their relations. 

I am of opinion that the order of the Magistrate as to the 
disposal of the fine to the son of the plaintiff should be 
reversed. 
The case will be laid before another Judge.. 
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Mr. W. Soberts.^l agree with Mr. Wynyard, that the M«i 
fine is not payable, it must be loss of a peconiaTy natare juiaftryil 

resnlting from the commiBsion of the offence, as where the 

complainant has been injured so, in person or property, that 
a pecuniary loss has ensued to him. Moreover, it is doubtful 
whether such a fine is payable to the estate of the deceased. 
Howeyer, for the reason assigned by Mr. Wynyard, I would 
reverse that part which makes the fine '^ payable to the 
prosecutor's son," 
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f Present: 

W. WynTabd, Judge. 
. W. BoBEBTS; Offg. Extra Judge. 

GoYEBKHENT; versus Ehhdda, Ehooddo, Lal Mahomed 
AND KiSHNA, (Appellants J 

Cbime Chabqed. — House-breaking by night 1868. 

Cbime Established. — As charged. Pei*w^ii. 

Conunitting Officer, Meer Imdad Ulee, Deputy Magistrate ^■^[^ 
t)fMoradabad, KiSSild 

Tried before Mr. J. Power, Officiating Sessions Judge of th ree othe w. 

Moradabad, on the 29th October 1862. Sentenoe of 

. Bbmabks by the Officiating Sessions Judge. — " The Pri- tSs^'^^^W'K 

6oners deny the charge.. ^t m there 

" A burglary was committed on the 1st of June 1861, In the Jj^'J^^^Sat 
house of Seeleem-oollah, and property t^onsisting of clothing tiJ^riioneni 
and different sorts of vessels, and cooking utensils taken there? ^^!^i^^o^ 
from. There were no eye-witnesses to the burglary. The loSe teidns 
plaintiff discovered the theft the day following its commis- oVthl»ft^ 
sion. He gave information at the Sumbhul Thannah, and the ^^>f^^ ^' 
investigation made by the Inspector led to the apprehension SS; the" pri- 
of the defendants. Their houses were searched, and in each i J^J^* Vu- 
defendant's house, portions of the plaintiff's property were nuS^or £■• 
found and clearly recognized. toSSng*iS)iSi 

'^ The defendants attempt to prove that they bought the pro- property nm- 
perty thus found with them, but they fail to do so, and their, 4S,^VduS 
witnesses do not only not support their stateknents, but deny Peii«iCode. 
all knowledge of the circumstances of the case. I consider the 
charge very clearly proved, and the Assessors record a 
verdict of guilty. 

'The Court concurring with the Assessors, considers the charge 
made against the prisoners to be proved, and the Court senten- 
ces the prisoners Khidda, Ehooddo, Lal Mahomed and 
Kishna to undergo rigorous imprisonment under Section 380, 
Penal Code, for seven years, and under Section 456, Penal 
Code, to three additional years, total ten years.'' 

By the Coubt. 

Mr. W. Wynyard. — The appellants urge that they are inno- 
cent of the crime with which they are charged: i. e., that neither 
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iM. theft nor burglary is proved against them^ and that all that ii 

febroaryii. proved against them is the charge under Section 411, dishonestly 

cHTof receiving stolen property, knowing it to be stolen. It is also 

Khidda and pleaded that the piinishment is very severe. 

thm oUmti. J nm q{ opinion that the pleas are all good. Under Section 

378 of the Indian Penal Code, there must be moving of, the 

property in order to the taking of it to constitute the offence 

of theft. There is no evidence to support this^ nor is there 

evidence to prove that any of the prisoners committed the 

burglary. 

I would therefore acquit them on these two charges, and 
convict them of the 3rd charge under Section 411, dishonestlj 
retaining stolen property, knowing or having reason to beliere 
the same to be stolen property, and I would sentence them all 
to three years' rigorous imprisonment. 

Even had there been evidence to sustain the charge, I shonld 
have recommended a remission of some part of the sentence 
which I think was too severe. 

I observe that the Judge in his judgment only sets forth one 
charge. The prisoners were however properly charged with 
all three counts, and the same should have been noted in the 
judgment. 

The case will be laid before another Judge. 

Mr. W. Roberts. — I quite concur in the foregoing remarks 
and in the proposed abatement of sentence to (3) three 
years' rigorous imprisonment. 

I would refer the case as regards Kishna to Mr.- Wynyard. 

Mr. W. Wynyard. — My remarks apply equally to Kishw 
equally with the other prisoners. 

Mr. W. Roberts. — ^The prisoners' mobkhtar is absent, but on 
again going into the case^ I see no reason to consider the find- 
ing in regard to him to be unsustained by the evidence. 1 
agree to his sentence as proposed by Mr. Wynyard. 
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J^reseni: 

F. B. Pbabson, Off0. Extra Judge. 

.OOVUBHMBNT VCrSUS (1) BaHSOOKH, (2) XlFATBT UlEE; (3) 

Ramjee Hul, Appellants. 

Cbim^ Chabged. — Perjury. 18©. 

Cbime Established. — As charged. ^ -rr,-, - 

Committing Officer, Mr. B. Manderson, Officiating Magistrate ^^!^^ 
of Moradabad. BaSSkhLd 

Tried before Mr. J. Power, Officiating Sessions Judge of two othan. 
.Moradabad; on the 25th November 1862. Brtdthiit • 

Bemabksbtth^ Officutino Sessions Judge. — "The pri- «wemiideoTar 
Boners deny the charge. The details of this case are given at coort toa M^ 
such great length by the Moonsiff in his "grounds for Commit- F^^^?.^^ 
ment," that it is wholly unnecessary to repeat them. <3T ftLfaai 

^' The charge made against the defendants is proved beyond aupSS^f & 

doubt They have recorded in their statements on oath, that the m a | i •• 

the persons Oholam Moolitza and Qholam Mustapha, against ^ ' *^^S[ 

whom they instituted a suit, were in Umroha, when it is oonTi^on, or 

^hown that these persons were at Hydrabad in the Deccan. u^^^t bo 

"The false evidence is therefore manifest. The reason for 55^^^*^ 
this perjury is not clearly shewn, and certainly it has not becQ ci^L^ait 
.committed with any malicious intent. 

"The Assessors give a verdict of guilty against all thre^ 
defendants. 

" The Court concurring with the Assessors finds that Bam- 
Bookb, Eifayet Ulee and Bamjee Mai, are guilty of the offence 
specified in the charge, viz., that they have committed an offence 
punishable under Section 193, Penal Code, and the Court directs 
that the s^id Bamsookh, Eifayet Ulee and Bamjee Mul undergo 
jiimple imprisonment for (1) one year each/' 

By the Coubx. 

The appellants .have been found guilty of the offence define^ 
In Section 193 of the Indian Penal Code and sentenced to one 
year's imprisonment each. 

Bamjee Mul should properly have been charged with and 
convicted of abetment of that offence: as the fabrication of 
false evidence is quite a diff«r9nt thing from the instigation 
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1868 . of false evidence ; and he was guilty of instigating, not of 
March 18. fabricating, false evidence. 

CasTof "^^^ pleas urged by the appellants, so far as the merits 

Bamf^kh and of the case are concerned, are of no weight. I have no doubt 
two others, that each and all of them are guilty. 

There was however^ in the proceedings preliminary to the 
trial, much irregularity for which the Magistrate is chiefly 
blameable. 

The Moonsiff made over the case to him in the first instance 
with a view to the investigation of the charge on which the 
appellants were ultimately tried by the Court of Session ; and 
it was the Magistrate's duty to have proceeded according to 
law, and either to have acquitted them, if he held the chai^ 
not to be established, or to have committed them for trial to 
the Sessions Court. Instead of so doing, the Magistrate mis- 
conceived or, evaded his duty, and returned the case to the 
Moonsiff with an intimationthat, if bethought proper, he could 
order their commitment himself. 

The law does not authorize the Magistrate thus to return to 
the Civil Court a case once made over to him for investigation 
and disposal, nor does it provide for any further action on the 
part of a Civil Court in a case which it has once sent to the 
Magistrate. 

In the present instance the Moonsiff, in consequence of the 
Magistrate's refusal to proceed according to law, adopted the 
course which he was originally competent to pursue, instead 
of sending the case for investigation to the Magistrate ; viz.j he 
directed the Magistrate to commit the accused to the Sessions 
Court. 

The irregularity noticed is not exactly an irregularity in the 
proceedings on the trial, to which the provisions of Sections 426 
and 439 of the Criminal Procedure Code are applicable, inas- 
much as it affected the proceedings preliminary to the trial ; and 
I am not of opinion that it is such as to vitiate the commitment 
or the convictions which followed thereupon or render it neces- 
sary to annul the sentences passed on the appellants. Their 
appeal is therefore dismissed, but the Session Judge is requested 
to admonish the Magistrate to be careful in future to conform 
to the requirements of the law. 
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Preient: 

W. Wymtard, Judge. 

W. BoBEBTS, Offf. Extra Judge. 

^ Government^ versus KunneH; (Appellant.) 

Crime Charged. — Giving false evidence in a Judicial Pro- M^ 
ceding. Mmh 20. 

Crime Establised.— As charged. ciTrf 

Committing Officer, Mr. W. J. Bramly, Civil Judge of Ally- Vma!^ 
gurh. inTohir 

Tried before Mr. W. J. Bramly, Sessions Judge of Allygurh. of aim^su? 

on the 22nd December 1862. SSf anS". 

Bemarksbythe Sessions Judge. — ''In the case noted in ^^'^j'®^^ 

P^^^^ margin, the prisoner was defend- vt^ied^^^u 

wrtus' ant, and in his written reply, f?*{?1t^P^* 

ci.!».p..3«.°r'"bond.d.ted»th dated 19th April 1862, denied ^dj^ 

March 1858,in8titatediii Moonsiffs having had any aCCOUUtS With |ionaoqai£!r 

Court, Coei. plaintiff. «• ttee W 

'' When the case came before me in appeal, the defendant on uXa^ ^u?! 

oath (November 25th, 1862,) reiterated the statement. 5ni'&tf **** 

'' Plaintiff proved by his accounts that this statement was in and m! 

untrue. SdSS*c5?; 

'' I therefore committed him for trial under Section 173 of the 
Procedure Code. 

'^ Plaintiff has filed translations from his roznamcfia of the 
years 1913, and 1914 Snmbut, showing the accounts on which 
the bond was founded. 

'' The names of Ruheem and Chunda^ sons of prisoner, Peer- 
buksh, uncle to prisoner, also the names of Buttun and Alii 
Buksh, relations of prisoner, are mentioned in the roznamcfia in 
conjEUction with the prisoner's name in some 20 different pages. 

^' Plaintiff produced his roznamcha in Court which was shown 
to the Assessors (one of whom is a Banker). 

** The Serishtadar of this Court has proved that the oath was 
administered to prisoner. 

^'The prisoner pleaded not guilty, but made no defence.' 

^'^ The two witnesses he called, knew nothing of his acconntg 
with Buldeo. 

** Of the genuineness of Buldeo's roznamcha there can be no 
question. 
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IM. '' The Assessors fonnd^ that the prisoner l\iad money deafiDgs 

Mn^n. with Buldeo, bat that he was not guilty of the charge^ mean- 
^TTZf ing thereby that a defendant in a Giril suit making a false de- 
Vuinelu fenee ought not to be chargeable with perjury. 

'^ The Courts differing from the Assessors, finds that Nanneb 
is guilty of the offence specified in the charge, namely that 
Nunneh has committed the offence of giving false evideace in a 
Judicial Proceeding, and has thereby committed an offsnoe 
punishable under Section 193 of the Indian Penal Code ; and 
the Court directs that the said Nunneh be sentenced to 
three year's rigorous imprisonment." 

By the Court. 

Mr. W. Wynyard. — It is urged verbally that the Judge bai 
disregarded the law. Sections 171 and 173, Criminal Procedure 
Code, tbat no preliminary enquiry has been made, and that the 
prisoner has thereby been prejudiced. It is urged further that 
it would be unlawful to quash the proceedings and order a 
fresh trial, as the prisoner would in that case be tried twice for 
the same offence which is contrary to law, Section 55, Criminal 
Procedure Code. 

1 consider that the objections are good ; and though I much 
regret it, I remark that the Judge from his omission to act up 
to the law, leaves me no other course than to recommend that 
this man be released. The flaw in this trial is precisely simi- 
lar to the one in Mudud Ally's case, which was held by a fnU 
bench of the Court after full deliberation, to have vitiated tbe 
trial. 

I am compelled to recommend the release of the prisoner. 
The case will be laid before another Judge. 

Mr. W. Roberts. — I do not consider this case to be the same 
as that of Muddud Ally, as in his case the gist of the oflfonce 
was, stating on solemn afSrmation that a certain document 
said fo be forged, and put in suit, was a true and genuine 
deed, and preliminary investigation in the case of such docn- 
ment is indispensable.* But under the ruling in our Circular 
Order No. 1, dated 6th January 1863, the procedure is defect 
tivC; and I concur in the release of the prisoner. 
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Present : 
W. Wynyabd, Judge. 
F. B. Peabson, Offg Extra Judge. 
GovBENMENT, versus NoosoOLLAH, (Appellant.) 

Crime Chabqed. — Giving false evideiice. IM. 

Crime Established. — As charged. Htroh se. 

Oommitting Officer, Mr. G. H. Lawrence, Joint Magistrate of ^ir~f 
Mooradabad. NoorooUfth.* 

Tried before Mr. J. Power, Officiating Sessions Judge of Moo- g^JJZ^ ^. 
cadabad, on the Ist December 1862. nailed <mSbe 

Bemabks by the Offg. Sessions Judge. — " The prisoner SteWdenSiJ 
denies the charge. inramdentfor 

" This case is I consider very correctly reviewed in the Ab- Sw^S^^lSt 
«tract of enquiry drawn up by theCommittiAg Officer, Mr, Law- bebflrdrmvp 
Jf^nce. Chajiteraal 

'* My views of the case completely correspond with Mr. Law- S"^(&J' 
fence's arguments, and it is unnecessary that I should recapi- the^7ttention 
tulate the facts of the case. ^r^i^^. 

'' The charge made by the prisoner against the Mohnrrir ap- to. 
pears throughout to have been made from motives of ill-will, 
and with the view to upset the complaint of the Mohnrrir who 
had accused the prisoner of fraud. The discrepancy in the 
list produced by the prisoner and the Mohnrrir, are proofs that 
of its being impossible that the prisoner could have watched 
the Mohurrir's proceedings^ or have been able to charge him 
with fraud. 

^' The witnesses of the prisoner are all from the prisoner's 

«wn village, and none but* the inhabitants of the prisoner's 

village give evidence on the part of the prisoner of their cattle 

being impounded, though the Peepul Sanar Pound receives 

from numerous other surrounding villages. 

^ The story of the '^ Purchas, '' and the fact of the defendant 
having never acted towards the previous Mohnrrir who was his 
friend as with Guneshee Lall, tell completely against him. The 
evidence in the case in support of the above facts prove tl)^ 
defendant's guilt. 

*^ One Assessor gives a verdict of '' guilty " against the de- 
fendant, and in this I thoroughly concur. 

^ The Court concurring with the Assessor, Eunhya Lall, finds 
that Nooroollah is guilty of the offence specified in the charge, 
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vlz.f that be has committed an offence punishable under Section 
195 of tbe Indian Penal Gode^ and tbe Court directs tbat Koor- 
ooUab undergo rigorous imprisonment for five years. " 

By the Court, 

Xr. F. B. Pearson."^! am of opinion tbat tbe eridence which 
has been held by the OfSciating Sessions Judge sufficient for 
tbe conviction of tbe appellant on the charge is utterly unwor- 
thy of credit. There is reason to believe that some of the wit- 
nesses for the prosecution may have been influenced by ill-will 
towards tbe appellant; as for instance^ Ghotey; Tookeram and 
BuDseedbur. The entry in tbe Mooradabad station diary of the 
^Oth August last shows that the appellant bad proposed to 
accuse or accused tbe Mohurrirof misconduct before the tatter's 
complaint was preferred. Tbe evidence in support of the acen- 
sation brought against tbe Moburrir may not have been trofit- 
worthy or conclusive ; but tbat adduced on behalf of the prose- 
cution in this case seems to me to be quite as open to exception 
and suspicion; if not much more so. Tbe reasons assigned by 
the Assessor from whom the Judge dissented are not without 
weight. A sentence to imprisonment for five years cannot, 
I think; be properly sustained on the basis of such evidence as 
tbat on which the lower Courts have relied in the present in- 
stance. I would annul tbe sentence and direct tbe release of the 
prisoner. 

Mr. W. Wynyard. — I concur with my Colleague; Mr. Pearson, 
in opinion that the evidence in this case is insufficient to sus- 
tain the conviction. The prisoner will be released. 

The attention of the Judge will be directed to the fact that 
the finding is not drawn up as directed in Chapter 26 of the 
Criminal Procedure CodC; tbe ofience is not named as the law 
directs. In this case between the words '^ committed '' and 
•* an offence; " the following statement of tbe offence should 
have been inserted; ^' the offence of giving false evidence with 
** intent to procure conviction of an offence punishable with 
^' transportation or imprisonment for more than seven yeais*" 
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Present : 

W. Wynyabd, Judge. 

W. Roberts, Offg. Extra Judge. 

GovBBNMBNT, versus (1) HooLASEE, (2) GuNQA, (3) Sewa, 
(4) Ehanday, Appellants. 

Crime Charged. — Against No. 1, False personification, isfls. 

against No. 2, 3, and 4, Abetment and giving false evidence. March sr. 

Crime Established. — As charged. omo{ 

Committing Officer, Mr. O. H. Lawrence, Joint Magistrate HooUMeand 

of Mooradabad. th ree other a. 

Tried before Mr. J. Power, Officiating Sessions Jadge of Sentence of 
Mooradabad, on the 11th November 1862. tuTa&I^HTid 

Bemarks by the Officiating Sessions Judge. — ^^ The charge **»»* when • 
against the defendants Oanga, Sewa and Ehanday, ap- am%'nde^ 
pears to me to be thoroughly proved, and their state- ^J^iJ"*^^ 
ments may be fully received as a confession that they gave be formalTy 
false evidence. Their defence that they were induced to do so Se^ac*^cu'ae*d 
at Hoolasee's instigation, is absurd and does not diminish their and that a 
guilt. I consider them as guilty as the prisoner Hoolasee thifa^^dcS 
himself. J^e^ wWch*h* 

^^ The assessors give a verdict of ' guilty.' IT charged la 

'* The Court concurring with the assessors, finds that the pri- HJuTfoith" J* 
soners Ounga, Sewa and Khanday are guilty , of the offence that the find- 
specified in the charge punishable under 193 Penal Code, and fSfi/ JSSS^ 
the Court directs that the said Ounga, Sewa and Khanday \^,yf ^"^' 
undergo rigorous imprisonment for two years. the Crtalnal 

"The defendant Hoolasee having confessed is, in accordance J^^^^®*^**'* 
with Section 362, Code Criminal Procedure, sentenced to rigor- 
ous imprisonment under Section 211 for two years." 

By the Coubt. 

Mr. W. Roberts. — These three men have been found guilty 
of false evidence^ in deposing that Ghuseeta " was the wife 
of Goolab/' it being found subsequently that the actual name 
was Hoolasee. 
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W8, Hoolasee under tbe name of Goolab charged one Pooran 

MMh 27. with the offence of taking away Mnssnmat Ohnseeta, his wife. 
0^^ His witnesses^ the appellants, are said to haye deposed to his 
BookMeand being Goolab, though they well knew him to be Hoolasee, 
Hiwe others. rphc Joint Magistrate sent the case for local enquiry as to 
the conplainant's real name. It turned out to be Hoolassee, 
and the man himself confessed it, and begged to withdraw 
the complaint. The Joint Magistrate dismissed the case, aid 
transferred the proceedings to himself to investigate whether 
an offence had been committed under Section 193. The three 
men were committed on this, and Section 109, to the Sessions. 
The Sessions Judge has convicted them of the offence under 
Section 193, and sentenced them for two years. 
I think the punishment should be lightened. 
As for Gunga, there is no record in his deposition that ho 
mentioned Goolab by name, be merely speaks of the prosecu- 
tor as ^^ complainant." Sewa and Khanday depose to the 
enticing of Ghuseeta, the wife of Goolab. 

No doubt this was done to give a higher degree of colouriD; 
of truth to the complaint. 
The witnesses had no opportunity of retracting. 
I am not satisfied that Ghuseeta was not living with Hook- 
see, cousin of Goolab, as a wife. Among low castes sach a 
connection is not I believe regarded as a scandal. 

I would reduce tbe sentence from two years to six months' 
rigorous imprisonment. 

As for Hoolasee^ he confesses to have used the false name 
of Goolab. 

The Sessions Judge observes that he confesses his offence, 
which the Judge has conceived to be that of Sectio^i 211. fint 
I conceive it is as to the name of Goolab which was in my 
opinion, done to mislead tbe Joint Magistrate. 

I think that one year's rigorous imprisonment will satisfy the 
requirements of justice : I would reduce the sentence to one 
year's rigorous imprisonment. 

The Joint Magistrate has not complied with Section 233, 
Criminal Procedure Code ; Khanday's answer m ccpy is not 
with the Foujdaree Record, under 366. 

Mr. W. Wynyard. — I concur with my colleague, Mr. Roberts, in 
thinking that one year's rigorous imprisonment in the case of 
Hoolasee, and six months' rigorous imprisonment in the case of 
Ounga, Sewa and Khanday, will satisfy the ends of justioe|.and 
the sentences will be altered accordingly. 
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I have noticed in two or three trials held before Mr. Power, iw. 
that have come before me lately, that he has failed to conform March v. 
as exactly as is desirable with the prorisions of Chapter 26 cmTV 
of the Criminal Procednre Code in regard to the finding and HooitMe^and 
sentence. In the trial now before me there is a more important ^^''^^ ®****"* 
error still. The charge submitted by the Magistrate was altered 
by the Jndge^ bnt it does not appear that an amended charge 
was prepared. In the Magistrate's charge there is indeed the 
order recorded that the charge shall be read oyer to the prison- 
ers ; bnt from the Judge's proceedings it does not appear that 
this important portion of the Judge's proceediDgs was perform- 
ed. Instead of reading oyer the charge to the accused, the 
Judge appears to haye stated to them what they were charged 
with ; and then to haye proceeded with the trial. This was not 
of much importance with regard to Gunga, Sewaand Ehanday, 
as they were charged with giying false eyidence, and the charge 
of abetment was dropped: but in the case of Hoolasee the 
charge was a different one. The Magistrate had charged him 
under Section 205, with false personation, &o. The Judge how- 
eyer charged him under Section 211, with haying made a false 
/charge of an offence made with intent to injure. In any case 
the accused person was entitled to haye a formal charge drawn 
up and read out to him ; and it was the duty of the Judge to 
see that this was done. Section 245 directs that the original 
charge shall be amended or altered. Mn Power merelydrewup a 
proceeding and read it oyer to the prisoner. This in my opinion 
does not meet the requirements of Section 245 of the Criminal 
Procedure Code, which seems clearly to indicate that when the 
charge has been amended the Court is to proceed with the trial 
as if the amended charge had been the original charge, t. e. 
under Section 362, the charge so amended should be read and 
explained to the accused. 

And again with regard to the finding. In the case of Hoo- 
lasee the finding should haye been as follows: — The Court 
concurring mth the Assessors, finds that Hoolasee is guilty of 
the offence specified in the charge, namely, that Hoolasee has com- 
mitted the offence of having with intent, to cause ir^ury falsely 
charged Poorun with having committed an offence knowing 
that there was no just or lawful ground for such charge against 
Poorun, and has thereby committed an offence punishable under 
Section 211 of the Judicial Penal Code, and the Court directs that 
Hoolasee suffer rigorous imprisonment for two years. 
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^ With regard to the other prisoners; the finding of the Govt 

itf aroh 27. shonld have been as follows : — ^The Conrt eoncnrring with the 

^ji^^f assessors finds that Gnnga, Sewa and Khanday are guilty of 

HooUtce and the o£fence specified in the charge^ viz., that they have committed 

three othew* ^^ offence qf giving false evidence, and have thereby committed 

an offence punishable under Section 193 of the Indian Penal 

Code; and the Court directs that the said Gunga, Sewa and 

Khanday should each suffer rigorous imprisonment for two 

years. 

The Judge will observe that the portions italicised have 
been omitted in his sentences. 
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EEPORTS 

OP 

SELECTED CASES DETERMINEO 

BT 

THE COURT OP 

NIZAIDT ADAWL[T. 

NORTH WESTERN PROVINCES. 



Present: 
W. Wtktabd, Judge. 
W. Roberts^ Offg. Extra Judge. 
GoYEBNMENT^ versus Shuhshoo ajtd Huhfooz AllT; (Appellanis.) 

Cbime Chabged. — GiviDg false eyidenoe in a Judicial pro- ^^ 
eeeding on 30th May and 8tb March 1862. April 17 . 

Cbime Established. — As charged. g^m of 

CommittiDg OflScer, Mr. A. J. Lawrence, Officiating Joint ^S'^^ftjl 
Magistrate of Sehamnpore. -^"^ 

Tried before Mr. S. J. Becher, Sessions Judge of Seharun- abstbaot. 

pore, on the 15th December 1862. Sentence of 

Bemabks by the Sessions Judge.—" The particulars of this ^JSied^ ^ 

case sre as follow, and resulted from a trial in the Civil ground that 

n^««4> *ne eridenoe 

^Olirt. I. iiwnfflcleat 

'^ An appeal was made to me as Civil Judge by the prisoner *?rj^^^®^ 
Shumshooy against an award of the Moonsiff of Deobund on the Lower 
the suit of Dewan Singh, claiming a debt of Rs. 300. While the g'J£*;,;j3Sl 
appeal was pending the parties entered into a compromisoi neoenitj of 
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1868. and drew np an agreement for the payment of the debt decreed 
ApriTir. which the prisoner Shumshoo presented in the MoonsiflTs Court, 
r;^^ A copy of this agreement was filed by the respondent on the 
Shumshoo trial of the appealed case. The appellant Shumshoo then 
m d anoth er, flatly denied it, and on oath before the Moonsiff repeated his 
summoninK denial; knowing fuU well that he was stating a falsehood, 
for the *SccSi* The case was fully enquired into by the Moonsiff; and sent to 
ed nnder the mc, whcu the false Statements of this prisoner came to light 
8ec?i o ns 2^ I scut him to the Magistrate, advising his commitment to the 
Snai^pM«- Sessions. The prisoner Muhfooz Ally was the writer of the 
dura Code. ' original bond on which the debt was claimed in the Lower 
Court ; he never denied the bond, nor that it was written bj 
him, but to try and save the prisoner Shumshoo from the con- 
sequences of his denial of the bond and subsequent falsehoods 
he deposed on oath before the Moonsiff, and repeated before 
me, that the prisoner Shumshoo was not the party to the bond, 
and that it was another younger man of the same name. These 
facts are clearly and fully proved against both prisoners, and 
the Court concurring in the unanimous verdict of Assessors 
find the prisoners Shumshoo and Muhfooz Ally guilty as charg- 
ed of giving wilfully on oath false evidence before a Court of 
. Justice, and wilfully withholding the truth which they wen 
bound to state, and concealing the facts of the case, an offence 
punishable under Section 193 of Indian Penal Code, and the 
Court therefore sentences them each to two years' rigorous 
imprisonment and further to pay a fine, Shumshoo of Bs. 50, 
and Muhfooz Ally of Rs. 100, or to similar imprisonment for a 
further term of one year." 

By the Court. 

Mr. W. Roberts. — Shumshoo was sued on a bond for Ks. 300, 
the execution of which, and his own indebtedness there under he 
denied altogether in his written defence to the claim, which 
was filed in May 1861. The Moonsiff, however, on the 31st 
May 1861, decreed the claim against him. 

He appealed to the Judge. 

Before the appeal case was decided, a paper was filed in the 
Court of the Moonsiff, purporting that Shumshoo had come to 
terms with his creditor Dewan and had paid Bs. 150, and 
would pay the balance in two instalments. The petition con- 
cluded by saying that the case might be decided in any way 
in appeal, but the agreement now mentioned is binding on both 
parties. 
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The writing of this petition is tbat of Tunsookh Rai, the 1868. 
Vakeel of Dewan Singh, the plaintiff in the case. The Vakeel April 17. 
of the alleged petitioner Shumshoo, (defendant) was not called ^^T^f 
on to attest the instrument, nor did he see the defendant Sham- Shorasboo 
shoo about the Court of the Moonsiff of Deobund. The petition ^^ •mother. 
bears the order of the Moonsiff that the petition was presented 
and attested by the defendant and is directed to be placed 
with the record. 

On the same day another petition was filed on the part of 
Dewan Singh in the form of the execution of a decree filling up 
jthe last column with a statement of the terms of compromise^ 
but not praying any action on the part of the Court. 

Both these Stamp Papers were purchased by Dewan Singh, 
the plaintiff at Deobund, on the 3rd October 1861, and the 
jcontents engrossed thereon on the same day, and on the same 
date both were filed in the Court of the Moonsiff. 

It is not asserted by the Mohurrir, Motee Lall, who wrote the 
prder^ that the witnesses to the petition of Shumshoo admitting 
the claim were present ; he attested it from his own personal 
knowledge of the man, whom he told the Moonsiff he had fre-. 
qnently seen^ but whom he told the Sessions Judge he had seen 
two or three times. 

The appeal case continued still on the Judge's file ; on it^ 
being taken up on the 21st February 1862, the Vakeel of De- 
wan Singh, the respondent, presented a copy of the petition, 
dated 3rd October 1861, purporting to confess the debt, which 
he had procured a few days before. Shumshoo^ the appellant, 
on being made aware of the contents of the petition, strenuously 
denied ever having made any such terms, or ever having pre- 
sented such a paper to the Moonsiff. 

The Judge sent the case to the Moonsiff for investigation, 
who recorded his opinion against Shumshoo ; and the Judge 
on the receipt of these papers dismissed the appeal, and direct- 
ed Shumshoo to be sent to the Magistrate's Court to be tried 
for false verification before the Moonsiff on 30th May 1861, 
and again on the 8th March 1862 ; this last being in the Miscel- 
laneous Department. 

Mahfooz Ally, the writer of the bond upon which Dewan Singh 
sued, having deposed before the Moonsiff that the Shumshoo in 
thi^ case was not the obligor, that the party who made it was 
a younger man, was also directed to be committed. The 
Sessions Judge has sentenced both the prisoners to two years' 
rigorous imprisonment and fine. 
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18^. The evidence upon whicli Shomshoo has been convicted, is 

April 17, for froni satisfactory. 

r^ The Mounsiffee Mohnrrir who took the petition asserting tbe 

Shamshoo compromise; did it upon his own knowledge of the man, whom 
And another, jj^ i^ad seen but a few times before. 

The petition of compromise and that of the execution of the 

decree were drawn out by Dewan Singh's own pleader ; the 

pleader of Shumshoo,* (according to 

• Jankce. j^jg gtatement to the Moonsiff ) was asked 

to attest the paper by Dewan Singh, but he declined. He 
asserts that he did not see his client Shumshoo in Court that 
day. 

Munzoor Ahmud, a resident of Deobund, who wrote out the 
contents of the petition of compromise, (it is singular that 
Dewan Singh's Vakeel did not write it) and professes to haTO 
seen Shumshoo on three or four occasions. When Shumshoo 
was shewn the contents in the Judge's Court, he evidently 
thought that the witnesses whose names were put to it would 
depose against him, and said they had sent their names to 
injure him, owing to a quarrel. He was evidently taken bj 
surprise. I cannot think that he would have allowed the ap- 
peal to go on, and would have appeared to prosecute it, had 
be so far committed himself as to present in the Moonsiffs 
Court and attest before the officials such a paper. 

I think that evidence shews that the whole originated from 
Dewan Singh^ who may have persuaded the Mohurrir Motee 
Lall that Shumshoo was really present. Kone of the Traders 
of Deobund cited by him as witnesses to execution, put their 
names to the paper. 

The only two witnesses whose names are borne and who are 
not shewn to have been present on the day of attestation, deny 
being parties to it. 

I think therefore that it cannot be concluded from the written 
compromise that the bond which Shumshoo denied is true: and 
this is the ground upon which he has been convicted. I wonld 
therefore release the prisoner. 

Muhfooz. — ^This prisoner before the Moonsiff deposed to hat- 
ing written the bond in suit, but doubted the identity of the 
person sued with that of th^ Original obligor. 

I do not think that the execution by Shumshoo of the bond 
was proved with that degree of rigor as to warrant the con- 
tiction of Muhfooz, who lives in Deobund, for declining after 
some years to swear to the man* Shumshoe in Court 
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The Judge on tlie Ciril side was so Batisfied that the bond ibsl 
was genuine that he did not see fit to go into the grounds of ^p^i 17. 
appeal before him. I would release this prisoner. oIZTf 

Mr. W. Wynyard. — I quite eoncur with my colleague Mr. shumihod 
Boberts in thinking that there is no evidenee to warrant the ^^ wwUiei, 
conviction of the prisoners in this case. ShumshoO; the defend- 
ant, who it is pretended has paid 150 Rupees towards liquidat- 
ing the amount of his debt to Dewan Singh, denies that he has 
done so. The only two witnesses to the so called soolehnama, 
Mohumda and Eadir, swear that they never put their names to 
any such paper. If the story of the soolehnama had been true, 
it would have been sent to the Appellate Court, and not kept 
in the Moonsiff's Court. The conduct of Motee Lall, the 
Mohurrir was most improper and has been deservedly noticed 
by the Judge. 
I observe that the witnesses for the prosecution are all open to 
•n- :.t^. 1. T^ n , exception. Munzoor Ahmud, from the pa- 
\^f^&:'^^t pers noted in the margin, which are filed 
Sih June 1861. with the rccord in the Magistrate's Court, 

appears to be a well known cheat. Pee- 

witnesses to the ^oo/eAmuno. Jumna Dass 
contradicts himself, and his evidence is worthless. Sawuk cour 
tradicts the two witnesses who swear that he was a witness : and 
Oulla and Bamsuroop are witnesses of the former bond. I con- 
sider the evidence of these witnesses totally insufficient for con- 
viction. 

The attention of the Judge and of the Joint Magistrate will 
be directed to Sections 227 and 228 of the Criminal Procedure 
Code,, which have been lost sight of in this trial much in my 
opinion to the prejudice of the accused. Shnmshoo stated in. 
his defence to the Judge, that his ^^ witnesses who deposed before 
^' the Moonsiff prove the enmity on the part of Dewan Singh, and 
** they have not been summoned." On this the Judge remarks, 
'' I find only one Lalla was named with several others, four of 
^^ whom have been summoned and are in attendance." Muhfooz 
Ally also stated ^^all my witnesses have not been summoned." 
But on this the Judge makes no remark. 

Now I observe that these prisoners both petitioned the Ma- 
gistrate; Shnmshoo on the 2nd of December, the day on which, 
his defence was taken. In his defence he mentioned four wit- 
nesses whose names appear in the calendar. In his petition of 
the same date, he begged that these witnesses named in his^ 

* I 
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18B8. defence and six others should be sent for : on that petition the 
ApriTir. Joint Magistrate wrote an order that there was no occa- 

' sionto send for these witnesses. When the charge was read 

rihumsboo ^^' *^ ^^^^ prisoner on the 10th December; he mentioned seven 
And another. witnesscS; most of them of the same names as those given in his 
petition. 

Mnhfooz Ally in like manner mentioned eight witnesses in bis 
examination^ of whom five were summoned to attend at the Ses- 
sions trial. In his petition to the Joint Magistrate of the 
4th December, he prayed to have eight witnesses summoned, 
most of whom from the appointments they hold are men of the 
highest respectability; one a Deputy Collector, another a Deputy 
Inspector, a third a Tehseeldar, a fourth a Visitor; but the Joint Ma- 
gistrate merely passed an order '^ unnecessary." When the charge 
was read over to him he gave in his list of nine men as the law 
directs, but the Joint Magistrate did not in the case of either of 
these prisoners comply with the law, which lays down that he 
*^ shall" not only "receive" the list but "summon the witnesses 
to appear before the Court before which the accused person is to 
be tried." The only alternative allowed by the law is that pres- 
cribed in Section 228, where it is enacted, that if the Magistrate 
shall be of opinion that any witness is included in the list for 
purpose of vexation, or delay, or of defeating the ends of Justice, 
be may require the accused person to satisfy him that there are 
reasonable grounds for believing that such witness is material, 
and if the Magistrate be not satisfied, he shall not be bound to 
summon such witness, unless a deposit be made to defray the 
expenses of such witnesses. 

The Joint Magistrate states in his English Note with regard 
to these witnesses, that "their evidence is unnecessary, two are 
"reported ill, and the 3rd is a Government servant whose com- 
" ing would be inconvenient ; his statement is not essential as 
"the statement of the preceding witnesses shews." I remark 
that it does not appear from the proceedings that the Joint 
Magistrate was of opinion that any of the witnesses were 
included in the list for the purposes of "vexation" or "delay" 
or of "defeating the ends of Justice;" nor does it appear that 
he gave the defendants the option of making a deposit to 
defray the expense of his witnesses. "Inconvenience" to a 
Public Servant or to the State cannot be allowed to interfere 
with the course of Justice, and is no sufficient cause for not 
summoning a witness. 
The prisoners will both be released. 
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MISCELLANEOUS CASES. 



present : 

W. WyNYABD, ■> r ^ 

W. Edwabds; S •^"^^"'• 
F. B. Peabson, Qffff. Extra Judge. 

Government, versus Sheonaeain Pandey, (Appellant.) 



1863. 



This case was called for by the Nizamut Adawlut, under 

Section 404, Act No. XXV., 1861, on an appeal against the or- ^2!^ 

ders of the Sessions Judge and Deputy Magistrate of Mirzapore. gCaw of 

_ « Pandey. 

By the Couet. , 

Abstsaot. 

Mr. W. Edwards. — Sheonarain Fandey, appellant, against Heiduthatin 

a decision of the Judge of Mirzapore, affirming a decision in by^ iil^t 

appeal of the Deputy Magistrate, under which the appellant ^^ m ^^-^ 

was sentenced to pay a fine of Bs. 400, for abduction under trate diimmli- 

Section 498, Indian Penal Code. piaut.*^!^ 

I find that the Deputy Magistrate upon the 29th July 1S62, Jad^^not 

*' unhesitatingly dismissed this case, as it was instituted from JwlS^^iiiJ 



ill-will." an aDpeat 

The plaintiflf then preferred an appeal to the Sessions Judge, SSTa^dhidr 
who remanded the case for re-investigation by the same Depu- JJj'^^ng far- 
ty Magistrate, who then convicted and. punished the appellant, '«nq«J7- 
and in appeal to the Judge, this sentence was upheld. 

The charge is, I observe, one triable by the Magistrate under 
Section 498, In^an Penal Code, and Column 7, Criminal Pro- 
cedure Code. 

The Magistrate disposed of the case under Section 67, Cri- 
minal Procedure Code, and dismissed it. 

I am of opinion that under Section 407, Criminal Procedure 
Code, no appeal lies from this sentence to the Judge, and as 
this offence was one triable by the Magistrate, the Judge was 
not justified under Section 435, Criminal Procedure Code, in 
ordering further enquiry. 

The Judge's proceedings are in my opinion illegal, and un- 
der Section 404, I would annul his sentence and that of the 
Deputy Magistrate, and direct the refund of the fine which 
has been paid. 
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The case will go to auotlior Judge. 

Mr. W. Wynyard. — 1 concur with Mr. Edwards in thinkinj 
that the fine which the prisoner has been seutenced to paj, 
should be remitted. I do not think that Section 407, Crimind 
Procedure Code, strictly applies, 8;^ that Section presumes ai 
acquittal, whereas in this case the complaint was dismissed; 
and no charge was made, therefore, no acqnittal could take 
place. But I think the Judge had no jurisdiction to hear tk 
appeal under Section 435, which refers only to cases not 
triable by the Magistrate, and this is not one of those cases. 
and I also think that the appeal was barred by Section 4^ 
Criminal Procedure Code. The orders of the Lower Courts sue 
annulled. 

Mr. F. B. Pearson. — I am of opinion that no appeal lies from tie 
order of a Magistrate dismissing a complaint under Section 61 
and that the Court of Sessions cannot interfere under Section 
435 (»f the Criminal Procedure Code, in a case triable by the 
Magistrate. I agree with Mr. Wynyard that, if the accused 
person was not in the first instance acquitted inasmuch as lie 
was not brought to trial, Section 407 is not strictly applicable 
and Section 414 is more properly quotable as barring tlie 
appeal. 



Present : 



1368. 
AprfTlS. 

Case of 

Bam Sabai. 

ABaTEAOT. 

(1). In cases 
triable by a 
Ha^strato, a 
ooBviction can- 
not be had on 



A. Ross, ^ 

W. Wtntabd, > Judges. 

W. Edwakds, ) 

GovEBNMENT, versus Ram Sahai, {Appellant.) 

This case was called for by the Nizamut Adawlut nnder 
Section 404, Act No. XXV. of 1861, on an appeal against tbe 
order of the Joint Magistrate and Sessions Judge of Moradata^ 

Remarks by the Oppiciatino Sessions Judge. — " This isa^ 
appeal from Ram Sahai, Canoongoe^ against an order of Mr. J' 
Sladen, Joint Magistrate of Bijnour, senteneing him under 
Section 347^ Penal Code, to six months' imprisonment and & 
fine of Rs. 50, eommutable to aix months additional imprison- 
ment. 
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" The defendant was accused with illegally imprisoning is®, 

one Oomedi and extorting from him a goat. April 15. 

" The facts of the case and reasons for his sentence are detailed ealTof 

in the Joint Magistrate's decision^ and need not he repeated Hai^Sahtu 

here. ^^^ idtTiitate. 

^' The grounds of appeal are to the following effect : — ipeot ofa'com'- 

'' That the complaint is got up at the instigation of Gholam JipS^r^^ "^' 
Shah; zemindaif of Bashtah, whom the defendant bad forced eYir^oe. 
to pay up his revenue. ^ AJL^ot 

^^ That there are many discrepancies m plaintiff's statement the District is 
which; the defendant alleges by his mookhtar, upset the plain- to^i^oo^^^u 
tiffs charge. Whatever discrepancies there are in the plain- JP^*"^^**!^' 'J*, 
tiff's statement are fully to be accounted for in his being a poor ecTid to a^ease 
ignorant villager. In attacking plaintiff on account of these ^ ^J^jfa^ 
discrepancies; defendant proves nothing in his own behalf. He having: jana- 
(defendant) adds that plaintiff being a gudurya^ his word is wMohh'aib*en 
not to be trusted, an opinion which does not improve defend- appealed to 
ant 8 cause. Jadge. 

'^ Defendant brings forward certain witnesses to prove that, 
when he took the plaintiff's goat; ( i. e.y on the 27th November) 
he did pay the money demanded for it; but he does not deny 
taking the goat, and this with the fact that the plaintiff stated 
he had received payment on the 28th and gave in a »razee^ 
namah to that effect stating he was satisfied; helps I think 
to show that the charge as made at first by the plaintiff was 
true. 

« The case appears to me to be very clear and the plaintiff's 
statement of the case to be very naturally made and well 
worthy of belief. I am of opinion; however^ that though the 
defendant's guilt is proved, the punishment inflicted on him is 
severe. Defendant did not extort the goat from the plaintiff 
for any improper purpose on his own account, but for the bene- 
fit of the Joint Magistrate's camp followers, to whom it appears 
it was given. I think his crime is lessened on this account; and 
under Seci;ion419^ Code Criminal Procedure; I decide on altering 
the sentence to simple imprisonment to three months, and a fine 
of Bs. 25; commutable if not paid to three additional months' 
imprisonment. AccompaQying this case are some remarks 
appended by the Officiating Magistrate of Bijnour; which that 
Officer is wholly unjustified in making. These remarks are 
more especially to be condemned as improper, from their being 
passed on information the Officiating Magistrate acknowledges 
to have ^' heard extra officially/' 
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1B68. '' The Officiating Magistrate has no jurisdiction whatever os 

Apriri& ^^G decision in this case given by the Joint Magistrate and 

- — altogether therefore exceeds his authority in passing his opi- 

KamSahai. ^ion ou that decision." 

By thb Coubt, 

Mr. W. Wijnyard. — The appellant prays that the orders of tie 
Lower Courts may be set aside on several grounds, only one of 
which appears to me a good one, viz.^ that the law does not 
contemplate that a conviction should be had on the unsupport- 
"^ ed statement of a complainant ; but that in the event of tk 

accused (person not admitting the trntli of the complaint, it 
requires that the Magistrate should proceed to hear the com- 
plainant in addition to such witnesses as he may prodnee. 
In support of this view the language of Section 266, Criminal 
Procedure Code is urged, and it is further pleaded that Section 
360 in detailing the procedure in cases triable by the Conrt of 
Sessions, directs that the complainant shall be examined as a 
witness. It is argued that when this course is not laid down 
in the procedure in cases triable by the Magistrate, that Officer 
is not competent to convict on tho simple statement of tbe 
complainant on oath. I observe that the oficnce of which the pri- 
soner has been convicted was triable either by the Conrt of 
Sessions or Magistrate of a District. Sections 186 and 194 
direct, that in cases when the Magistrate makes a prelimifiaij 
enquiry, the c'omplainant and his witnesses shall be summoned, 
and examined ; Sections 250 and 266, also make mention of tbe 
complainant and of his witnesses, i am quite aware that a 
single witness, if there is no reason to doubt his veracity anda^ 
curacy, his ability and integrity is suflScient in law to prove any 
fact but treason or perjury, and that as the Lower Courts hare 
held that this complainant or witness has proved the case 
against the appellant, there is some difficulty in questioning 
the conclusion at which^the Lower Courts have arrived. Tio 
Judge, however, states that the complainant is a poor ignorant 
villager, which throws some doubt on his accuracy an^ 
ability. Now it appears to me that the framers of the Code 
did intend that in cases triable before the Magistrate something 
more should be required than the evidence on oath of the com- 
plainant. The framers of the Indian Penal Code when explain- 
ing the provisions on the subject of false evidence, say, (s^® 
Morgan and Macpherson on Indian Penal Code^ Section W 
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*^ The mere assertion of a witness commands far less respe(tf tn tm. 
'^ India than in Enrope or in the United States of America. In * a^v, 
" conntries in which the standatd of morality is high, direct — • 
*' evidence is generally considerefd as the best evidence. In Ri^SLi. 

^< England assuredly it is so ' considered But in India 

*' we have reason to believe that the case is diflferent - •.. 

*' Ac., &c. '* Knowing as we do how terribly incorrect and in- 
accurate the people of this country are in their statements and 
that the ancient law considered that more than one witness 
was required to prove any thing of importance. I think we 
may safely rule that the testimony of a complainant unsupport- 
ed by any additional and concurrent testimony of any sort is 
not what the Code of. Criminal Procedure contemplates, and 
that the provisions of the law are not fulfilled without the evi- 
dence of some witness in support. 

On the above grounds and considering it very bad practice 
to convict on the unsupported oral evidence of one man, I 
would direct the release of the prisoner in this case. I remark 
that the witness Motee, whose evidence the Joint Magistrate 
says corroborates the statement of the complainant, is silent as 
to the offence of wrongful confinement under Section 347, In- 
dian Penal Code. 

With regard to the other question which has arisen out of 
this case and to which the correspondence relates, m., the pro- 
priety or otherwise of the Magistrate of a district minuting upon 
a case disposed of by a Magistrate having jurisdiction when 
that ease was before the Judge in appeal, I am of opinion 
that tbe Judge is right in thinking that the Magistrate of the 
District was not justified in his procedure. In the first place 
Mr. Palmer goes into the facts with regard to which the Court 
of Session was the only Court competent to deal. In the 2nd 
place, I am of opinion that the provisions of Section 434, Crimi- 
nal Procedure Code, have no reference to cases which are pend- 
ing in appeal : as this case was before a Court fully competent 
to decide on all questions of law or fact. Under »Section 434, 
the Magistrate is in my opinion only justified in bringing to 
notice a sentence or order that is contrary to law, and when he 
does this, the Code directs that he shall refer the proceedings 
for the orders of the Sudder Court. For the above reasons I 
think Mr. Palmer was wrong in his procedure when he wrote 
his memorandum on Mr. Sladen's proceedings, and I would 
tell him so through the Judge. The case will be laid before 
another Judge regarding the acquittal of the appellant, and 

8 
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^ regkrdiBg the Magistrate's proeedofe it slioiild go to the wkole 
ApOi II. Court. 

^^ Mr. W. Edwards.^The Indian Penal C!ode does not appetr 

Baa Sftbid. to lay doi¥n what amount (tf evidence is necessary to proirare 
a conyiction. Section 28, Act II. of 1865, howeyer, lays dowB 
tiiat the evidence of one witness is suffident proof, except in casei 
of treason and peijnry, and this law is ^>plicable to the In- 
dian Penal Code. Bat it appears to me that in the prenat 
case, that there is no witness, as the Criminal Procednre Code 
only contemplates the complainant being examined as a wit- 
ness by Section 360, in trial, before a Sessions Conrt, and M 
in cases triable before a Magistrate he is regarded as the eom- 
plainant merely ; and the Code seeming to require that sneh 
complainant must support his complaint by the evidence of 
witnesses, and not by his own testimony only. 

I think the present conviction, therefore, is illegal, and I 
would direct the prisoner's release. 

I concur with Mr. Wynyard, also, that the Magistrate is not 
justified in commenting on the Joint Magistrate's decisions 
the appeal lies to the Sessions Judge and not to him. I thiols 
with respect to both questions involved in this case, the amoutt 
of evidence required for conviction, and the Magistrate's pro- 
cedure, it is desirable to have the opinion of all the Judges, 
and the case will therefore go round the Court. 

Mr. F. B. Pearson. — In concunence with Messrs. Wynyard 
and Edwards, I would hold the conviction resting on the un- 
supported statement of the complainant to be illegal, and wonU 
annul the sentence passed upon the prisoner. 

I agree with the other Judges in considering Mr. Palmer's 
interference in the case to have been irregular and improper. 

Messrs. A. Ross and W. Roberts.— Yft concur with our col- 
leagues on both the questions raised in this case. 
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Present : 

A. Ross, 1 j.^^^ 

W. Edwabds, / •^^'^• 

W. Roberts^ Offg. Judge. 

F. B. Pearson,! ^jt r^ s i ^ 
J. H. Batten, J ^•^^- ^^''^ ''"^''• 

Government, t;<?r^tt^ Bulbhuddur. 

Crime Charged. — ^Forgery. 

Crime Established. — Fraadalently and dinhonestly using 
as genuine a document, which he knew or had reason to be- 
lieve to be a forged document. 

Committing Officer, Kour Luchmun Singh, Deputy Magis- 
trate of Mynpoorie. 

Tried before Mr. J. H. Batten, Sessions Judge of Myn- 
poorie, on the 3rd February 1863. 

Remarks by the Sessions Judge. — ^^ According to the Com- 
mitting Officer the history of this case is as follows : — 

'' Defendant was malgoozar of talooqua Bainugur which was 
'^ composed of four mouzahs, vlz,^ Sainugur, Eoonjpore, Ean- 
'^ theehar, and Kylokhar. In the year 1245 Fuslee, corresponds 
'^ ing with 1838-39, he failed to pay the Reyenue and the ta- 
^' looqua was consequently put to auction sale. For want of 
^' a better offer it was bought in for Government. The first 
*^ three villages were after a year or two sold to Hurgopal, and 
^' the fourth^ Kylokhar, wall recommended by the Settlement Offi* 
'^ cer to be conferred on Bampershad and his brotherhood, who 
" were its original proprietors, provided they paid up the 
'^amount of Ks. 1,018 which was Eylakhar's proportional 
** share of the balance of revenue due by the talooqua. Ram- 
*' pershad and his co-sharers failed to pay this amount within 
'^ the period of grace granted them, and the Settlement Officer 
^* then farmed the village with the sanction of the Sadder 
'^ Board of Revenue to the above named Hurgopal for a period of 
*" 20 years, with a provision that, if on the expiration, of the period 
*^ of farm Rampershad, and his co-sharers paid up the amount 
*' which Hurgopal paid for them, they should be entitled to re- 
'^ cover proprietary possession of the^ estate. This arrange- 
^' ment was approved and sanctioned by the Board on August 

8 ▲ 



1868. 

Case of 
Balbhaddur. 

AB8TB10T. 

Where pri- 
•onerwatoou- 
Tioted andien* 
tenoed under 
86otioa471,Io- 
dUn Penal 
Code; held on 
appeal that 
tnere was oo 
irregularityyi> 
tiatory of the 
proseontion, 
the rales for 
such ci| s e a 
made bj the 
Board and Go- 
remment, not 
having been ie« 
oeired: by the 
Conimi 1 1 i n g 
Magistralenn- 
til after pro- 
ceodings nad 
been taken in 
theMagis* 
trate*8 Court. 
Appeal dis* 
missedacoord* 



^li^ 



leld» also» 
with rerorenoe 
to Circular V. 
Sadder Board 
of Beyanoe, 
dated 18th Au- 
gast 1802, that 
the oompeten* 
cy of the Qo« 
vernmenti or 
Board of B«* 
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1808. 
Hay 28 . 

Cue of 

Btdbbnddor. 

▼enue,topUce 
reitrictioni on 
the power of 
Rerenae Om- 
oers to prose- 
cnie fop tfce 
oflbncet des- 
cribed in the 
Bectioniofthe 
Indian Penal 
Code enumer- 
ated in Sec- 
tiont 1^ and 
170, Criminal 
Procedure 
Code, in limit- 
ed to tboae 
catetin which 
•ueh ReYenue 
OflBioertact in 
their Uevenue 
or Executive 
capacity, and 
does not ex- 
tend to thOM 
in which such 
Ofiiceri are in 
Judicial capa- 
city, at Sec- 
tions 171 and 
178 of the In- 
dian Penal 
Code vest in 
all Courts Ci- 
vil and Crimi- 
nal the power 
of independent 
action in re- 
gard to such 
prosecutions. 



^* 11th, 1840. The term of fann having expired last year, Ram- 
^ pershad applied to the Collector to be put in poBsession of 
*' the village, and the prayer was granted. Bulbhuddar Per- 
^' shad, defendant, appealed against this order, and filed in the 
'' Board's Office eight docamenks in support of his clainoi. These 
^' documents came to the Collector's hand, and on inspecting 
'' and examining them he found that four of them marked A, 
" B, C, and D, were forged. He charged defendant and de- 
'' fondant's son, named Debee Pershad, of havfng forged and 
'^ uttered these four documents, and committed the defendants 
'* to the Criminal Court for trial. The forged documents ss 
'^ described by the Collector in his English proceedings of 
'' August 25th, 1862, are the following :— 

'^ A, purporting to be an original notice dated 12th M^y 
^' 1841, issued from the Sub-Collectorate of Etawah bearing the 
'^ initials of Mr. Clarke and informing Bulbhuddur Pershad as 
'' zemindar of Kylakhar that if he did not make good the 
^' amount of balance within two weeks, the estate would be farm* 
" ed to some one else for 20 years, with a proviso that on the 
'* expiration of the term of farm, should Bulbhuddar Persbad 
^^ again fail to pay the balance immedicUely^ the settlement shall 
^' be made with other parties. 

"B, C, and D, purporting to be hookxmnamahs of the 
^' Fonjdaree Court, dated respectively the 8th August 1837, 26tb 
^^ July 1834, and 22nd May 1834, styling the addressee Bal- 
^'bhudder Pershad as zemindar of mouzahs Eylokhar sad 
" others. 

" The first of these four documents was produced by defen- 
<' dant in the Sudder Board's Office with his petition dated 
" 15th October 1861, in order to support his claim to recovery 
'^ of possession of the estate, and other three documents were filed 
^' to show in corroboration of the same claim that he was 
^' former zemindar of the village. 

*^ In this Court Bulbhuddur Pershad pleaded not guilty and 
'* succeeded in shovring both by documentary (see Ishiihar, 
'^ dated 27th March 1839,) and oral evidence, that he was op 
<<to 1838-39 zemindar ofmonzah Kylokhar. Hence the do- 
^' cnments marked B, C, and D, have been excepted from the 
*^ charge, there being no evidence to prove them to have been 
** forged. But as regards the document marked A, the defbn^ 
*' ant has entirely failed to establish its genuineness, white 
'* the following circumstances prove it to be forged as doevm^f 
'^Mrstly. The Settlement Officer having guaranteed, (in bis 
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^* Ishtihar^ dated 15th January 1841, issued in accordance with ^^ 
*' the Board's general orders for such cases, dated 27th November May ss. 
" 1840, No, 458), that if Rampurshad and his Putteedars fail- ^^^ 
^* ed to pay the balance by the 12th of February 1841, they Baibhaddu?. 
'' would be excluded from possession for 20 years, and would 
'' be restored to possession on the expiration of that term on 
<' pajrment of the balance, it is highly improbable that the no^ 
^' tice in question could have issued from the Collector's office 
^* four months afterwards, and to have guaranteed recovery of 
^^ possession to Bulbhuddur Pershad also. 

'' Secamdly^ — ^No mention of or reference to the purport of the 
^' notice, dated 12th May 1841, seems to have been made in the 
'^Settlement Officer's final proceedings of the 2nd Jane 1841, 
*' or in any other paper produced by defendant or received 
'' from the Board's Office connected vnth the case. 

^' Thirdly. — From the evidence given by Sakhun Lall, Nund- 
^^ kishore and Huzaree Lall, who were employes in the Revenue 
'^and Foujdaree Court of this district for several years 
'^ previously and subsequently to the date of the above notice, 
<' as well as from the IsMihar, dated 27th March 1839, it is 
<^ evident that Etawah was not sl Sub-CoIiectartUe in 1841, it 
^' having ceased to be so designated in 1837. Hence it ap- 
'^ pears that the upper portion of the disputed notice 
^'containing the seal and the headjng (or the wordt, 
<< ( iJ3] S;Ci e»yw« ^^^ ^y^ WM» ^i^t ) was a portion of some 
^* genuine Ishtihar issued at some fromer period from the Sub- 
'^ Collectorate, and the rest of the paper has been added and 
'' written by defendant to suit his purpose. 

'' Fourthly. — The initials on the top of the suspected notice 
'^ seem to be those of Mr. Clarke whose full signatures are 
" written on the following papers in the misl : — 

^^ ffookumnamah^ dated 26th July 1834, marked C. 
" J>ittOj dated 21st September 1833. 

" IHtto, dated 22nd May 1834. 

^' But from the evidence of Sakhun Lall, Nundkishore and 
'^ Huzaree Lall, it appears that since 1837 no officer of the 
** name of Clarke has ever been appointed to this district, 
" however about the year 1834 there was a Joint Magistrate 
^' and Sub-Colleotor of that name at Etawah. Hence the sus- 
^ picion that the upper portion of the notice in question is a 
^' part of some genuine document, and the next a forgery is 
'* corroborated. 

'^ Fifthly.— On a close examination of the document in ques* 
I' tion, it is evident that the upper portion of ^t, as described 
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IML ft aboTe, 18 a separate piece from the main part and attached 

May 21. '' to it by means of a piece of blank paper pasted on the back 

(^^^ " at the joining. Also there are two or three strokes in the 

Baibhaddiir. ** npper portion just abore the joining which belong to none of 

'^ the letters below or above them, and therefore it is an ob- 

'^ vions conclusion that they must have belonged to some of 

^' the words in the lower portion of the original Ishtihar for 

*' which those now written have been snbstitnted. 

'^ Under these circumstances I commit the defendant Balb- 
** hnddnr Fershad to take his trial before the Sessions Judge." 

'' At the Sessions Court the prisoner pleaded not guilty. 

'' The Assessors convicted him on the 2nd Count or amende! 
charge. I convicted on the 2nd Count. 

** Of the guilt of the prisoner I am quite convinced. In his 
defence he has never attempted to get rid of the proof against 
him founded on the fact that in the year 1841 there was no 
'' Sub-Collector of the Etawah Mehals '' who could issue an 
Ishiihar like that presented by him to the Sudder Board of Re- 
venue. At that time he would have reoeived such a notice 
from the '' Collector of Zillah Etawah." Indeed on 27th Harck 
1839 we find that style adopted— (vtVfe Ishiihar of that date 
No. 4 of documentary proofs. 

'^ The initials on the forged document J. S. C. exactly corres- 
pond to those of J. S. Clarke^ whose full signature appears 
in the documents of 1^33 and 1834 A. D. presented by prisoner. 
It was for prisoner to prove the existence of a J. S. C, Sab- 
Collector of Etawah in May 1841. He has quite failed to do 
80. It appears almost certain that either a Mr. James Gamine 
or a Mr. Alexander Shank was then Collector. 

«^ The great improbability is proved of the fact that in Janaary 
and June 1841, the Settlement Officer Mr. Martin Gnbbins 
should have acknowledged the proprietary right of Bampnr- 
shad and his brethren Brahmins in monzah Eylokhar, and tbat 
in May 1841, a gratuitous notice should have been sent to Bnl- 
bhuddur Pershad, kaiihj that he as old proprietor would not 
be able to re-enter after the expiration of the 20 years' lease to 
a farmer, except on conditions of immediate payment of 
balance, &o., &c. 

''I entirely concur with my Assessors in considering prisoner 
guilty, and I acquiesce in the arguments urged by the Conunit- 
ting Officer. 

'^The mild sentence passed has reference to the age and app^ 
rent bodily infirmities of the prisoner^ but is quite sufficient for 
the ends of justice. 
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" Balbhnddar' Pershad to be sentenced to two years' sira- 18^. 

pie imprisonment; and to a fine of one hundred Bapees, in de- HiiTit. 

fault of payment of which to undergo a further simple im- cJIT'f 

prisonment of one year." BuibhudSur. 

By the Court. 

Mr. W. Roberts. — ^Bnlbhuddur Pershad petitioned, on the 
15th October 1861, the Sudder Board of Revenue, to be ad- 
mitted to the Zemindary possession of mouzah Eylokhar of 
the Etawah Collectorate, in preference to Bampnrshad and 
others whom the Collector had preferred, on the yoidance of 
the farming arrangements made by the Settlement Officer in 
1841, before the petitioner, the appellant. The petitioner filed 
certain documents among which wjis an ^^Ishtihar of tbeSub-Co- 
lectorate of the Etawah mehals, " purporting to be dated 12th 
May 1841, recognizing the title of Bulbbuddur Pershad, peti- 
tioner, to be admitted to Zemindary possession on lapse of 
the farm. The documents were sent to the Collector for re- 
port. That Officer, Mr. Pollock, was of opinion that the ^^Ishii" 
Mr" produced was a forgery, and, sua tnotu, he made him 
over to the Foujdaree Court to be tried for that offence, under 
a proceeding, dated 23rd August last, 1862. 

On the same day, Mr. Pollock in his eapacity of Magistrate 

Tide 42 of Collector's Misi, or No. 2 issued a warrant for the ap- 
bf Magistmte's Proceedings. prehcnsion of the prisoner 

and his son. 

In his capacity of Collector Mr. Pollock reported to the Com- 
missioner, for transmission to the Sttdder Board of Revenue, 
against Bulbbuddur Pershad's pretensions. In the postscript 
to his letter he gave his opinion that a certain document sent 
by Bulbbuddur Pershad to the Sudder Board and sent for con- 
sideration to him, was a forgery, and that the presenter Bul- 
bhnddur Pershad would be criminally prosecuted for forgery. 

The Commissioner in forwarding the report made no refer- 
ence to the postscript. The Board of Revenue upon the re- 
ceipt of the reports of the Collector and Commissioner rejected 

the claim* 

In his capacity of Magistrate of the District, Mr. Pollock 
entertained the case against the prisoner till the 25th Septem- 
ber last, when he made the case over to his Deputy Magistrate. 

By that Officer Bulbbuddur Pershad was committed to the 
Sessions for the offence under Section 466, Indiaji Penal Code, 
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1868. ^' iQ that be on or about the 15th October 1861^ at Allahabad, 
ifaTos. did forge a doenment purporting to be an original notiM 
' — ' dated 12th May 1841, issned from the Etawah Snb-Collectoratc 
Bnibhadaar. to him, Balbhuddnr Pershad/' 

The. Sessions Judge caused an additional charge of the 
offence under Section 471, Indian Penal Code to be made, and be 
finally conyicted and sentenced the prisoner on this 2nd CooDt 

In appeal, it is contended that the proceedings of the Crimi- 
nal Court are fundamentally defective, by reason of the boih 
compliance by the Collector with the orders contained in Cix- 
cnlarV., dated the 18th August 1862. 

By a reference to Circular V., which is in the Commissioner'i 
office, I find that it merely gives cover to paragraphs 2 to 5 
of the Government Order No. 665, dated the 12th June 1862, 
for the guidance of Revenue Officers who may deem it right 
to proceed criminally against parties for offences brought to 
light during their proceedings in the Revenue Department 

Paragraph 2 of those orders, vide pages 309, 310, Proceed- 
ings of Government Revenue Department (printed Volome) 
June 1862, directs that charges for offences mentioned io 
Sections 169 and 170 of the Cnminal Procedure Code alleged 
to have been committed before or against the subordinate 
Revenue Courts, shall not be made in the Criminal Courts, 
without the sanction* of the Revenue Court of the Commis- 
sioner of the Division. 

This Circular did not reach the Collector of Etawah till 
1st of September last, when the charge had already, upon the 
transfer of the Collector, been taken up by Mr. Pollock in his 
capacity as Magistrate. Mr. Pollock thought it unnecessary to 
apply for the sanction of the Commissioner. He recorded a 
memorandum to this effect on the 2dth September. 

It does not appear that he was acting judicially in the case 
of the prisoner, when enquiring into it, for report to the Sadder 
Board. But if the Government and the Board of Revenne are 
competent to limit the Collector's power in ordering prosecu- 
tion for the offences specified, the restriction applies with more 
force, where the proceedings have been ministerial and not 
judicial. 

The want of the express sanction for the prosecution under 
Circular V. was not pleaded before the Sessions Judge. I 
think it right to refer this case to my colleagues both on ac- 
count of the question raised in this case, as well as on accooot 
of the promulgation of a rule of practice that affects the legality 
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^^/^!^*^!"*'® ^^^ **^^ oflFences specified in Sections 169 tm. 

and 170, Criminal Procedure Code. ..— «. 

In regard to the particular case I wo Id dismiss the appeal. -^' 

The Magistrate of the district had jurisdiction to entertain BuSKddim 
Uie case, as the prohibitory orders had not been issued to the 
Collectors, when the case was transfered to the Criminal 
Court. 

Next, his information of his intention to prosecute was silent- 
ly accepted by his Superiors, on his reporting the case in his 
capacity of Collector. 

I do not think that it is material that the prisoner was 
charged with using the forged document before the Sudder 
Board, as it was constructively, nay actually, before the Col- 
tector and appealed to by the prisoner as supporting his pre- 
tensions to a settlement in zemiudary. 

There is little doubt of *,he paper produced being a forgery, 
and, but for the objections as to procedure, I would have dis- 
missed the appeal. 

Messrs A. Boss and W. Edwards. — We concur with Mr. Ro- 
berts as to the propriety of dismissing the appeal in this par- 
ticular case, as the orders of the Board and Government plac- 
ing restrictions on the power of the Revenue Oflficers to pro- 
secute for offences committed before them had not been re- 
ceived by the Collector when he transferred the charge for 
investigation to the Magistrate. 

On the general question we are of opinion that the Board 
or Government would only have power to restrict the free 
action of Revenue Officers in the matter of proceeding against 
persons for the offences enumerated in Sections 169 and 170 
of the Criminal Procedure Code, when such Officers are acting 
in their Bevenue or Executive capacity. The provisions of Sec- 
tions 171 and 173 appear to us to vest all Courts, Civil and 
Criminal, with the power of independent action in regard to 
such prosecutions of which it is not in the power of Govern- 
ment to deprive them, and these sections would, we think, be 
clearly applicable to Revenue Officers SiCting judicialiy, as when 
so acting the Courts of Revenue Officers are Civil Courts within 
the meaning of those sections. 

The cases in which a Magistrate of a District could, suo- 
tnotUy take cognizance of an offence are clear enough. He could 
do 80 of all offences other than those referred to in Sections 
169 and 170, Criminal Procedure Code, and those described 
Chapters XIX, XX and XXI. of the Indian Penal Code. 
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im. Messrs. F. B. Pearson and J. H. Saiien.^^We concur witk 

May 29. Mcssrs. RoBB and Edwards on the general question. 
(^[^7^f Mr. W. Boheris. — ^As in this particular case Messrs. Boss 

Buibhaddor* and Edwards agree with me, in my Memo, of the 15th instaDt, 
in holding that there is no irregularity vitiatory of the prose- 
cution in this case, the rules for such cases made by tbe 
Board and Goyernment not having been received till after 
proceedings had been taken in the Foujdaree Court* I dismiss 
the appeal. 
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mSCELLAIIEOllS CASES. 



Present: 



A. Ross, 1 r„^^^» 

W. BoBEBTS, Offg. Judge. 

P. B. Pearson, Ojffg. Extra Judge. 

Government, versus Nynsookh, Phool Singh, Moonneb 
Lall, Hohun Lall, Shibba and Buldeo, (Appelianls.) 

This case was called for by the Nizamut Adawlut ander Seo- is^ 
tion 404, Act XXY. of 1861, on an appeal against the orders ''nay 4. 
of the Sessions Judge and Magistrate of Meerut. c^ot 

Beharks by the Sessions Judge. — " The facts of the case are Nvnsookb 
apparent from the Memorandum and finding of the Magistrate •ndflreo^ew- 
which are ample and satisfactory ; and there is no doubt what* abstbaot. 
ever from the evidence that Mr. Forbes, the Magistrate, had HeiFthat 
been to the village the day before and explained to the ^merepw- 
Jmnniahs that they were to pay rent, and they then expressed JStition" con* 
their intention to refuse, that they did of themselves shut up JJ{J^§*„^J? 
their shops and then accused Mr. MichelFs people of doing it rot pminf? 
forcibly. '^^^irte^ 

^'Tbe question is, does Section 211, Indian Penal Code, apply prooeedingi, 
to this case? The appellants urge that no enquiry was made tCtoAroK 
into their statements ; they had only asked to have their shops [j^^JJKJJ^fjf 
opened, but that they had been sent <or and put on their of tife indtan 

defence. Penal Code. 

'^ I consider that the Section applies. They instituted a Cri- 
minal proceeding and accused Mr. Micheirs servants of violence^ 
knowing that there was no lawful ground for the complaint. 
This was on the 14th October, on the 18th they were summon- 
ed ; on the 28th, five of them were put on their defence ; and 
on the 3rd November the defence of another was taken. On 
the evidence of Ruggoonath, Mr« Micheirs agent, and Eooer 
Singh, the uncle of the petitioner, of the bunniahsj and Bhoo 
AUi Khan, who was said to have shut the shops, a servant 
of Mr. Michelli also of Buhadoor, a servant of Mr. Michell of 
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iM. the plaee^ was duly takeo^ and the evidence of the witnesses of 

ifay 4. the defendant were also taken. To all intents and purposes 

^^^^ a fresh enquiry was made by the Magistrate, and ^ 

NniiooUi Police and Tehseeldar appear to have reported the matter. 

•ndftTeotherfc In fact there can be no doubt of the propriety of the Lower 

Court's order, and of the fact of the false complaint. 'Order cod- 

firmed. " 

Bt the Court. 

Mr. P. B. Pearson. — lam of opinion that the presentation 
by the bunniahs of the petition of the 15th October last, whiek 
only prayed that the shops might be opened and that lb. 
MioheH's servants might be prohibited from further interferenee, 
did not constitute the offence (specified in Section 211 of the 
Indian Penal Code) of which the former have been convicted. 
They cannot in my opinion be held to have, ^' with mtetu to 
** cause injury to any person^ instituted or caused to be insti- 
'4uted any criminal proceedings against that person, or to 
'^ have falsely charged any person with having committed to 
'^ offence."' The allegation contained in their petition may im 
been false ; but it did not assume the shape of a criminal chsag^ 
nor was enquiry or punishment sought. 1 would therefore anvil 
as illegal the sentence passed by the Magistrate and upiield 
in appeal by the Court of Session, and direct the refund of 
the fines. The case will go before another Judge. 

Mr. W. Roberts. — I strongly incline to the opinion that tbe 
appellants have been guilty of the offence described in Section 
211, Indian Penal Code, though I was at first disposed to regud 
it as coming under Section 182. 

I observe that, taking their prayer, together with the facti 
as found by the Magistrate, the petitioners falsely alleged ille- 
gal violence against the servants of Mr. Micbell in having 
compelled them to close their shops. They however go eyes 
further, and ask that the servants may be restrained from per- 
sisting in such misconduct hereafter. 

This in the ordinary course would subject the servants to 
questioning by the Police, if not examination by the Magis- 
trate ; and as the imputation was unfounded, the perquisition 
would cause to the aforesaid servants so questioned for sueh 
acts a certain degree of unjust annoyance. The allegation 
if true would at least cause the servants to meet with a sharp 
reprimand, and threats for the repetition of such acts, if tbe 
men were not bound down by their recognizances, not to molest 
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the gbopkeepers. It may be said th^t this last part of tbe pe- i»3> 
tition did not necessarily imply that any direct proceedings: May 4.. 
should be adopted towards the servants; as a simple nepresenta- ^^^c 
tion by the Magistrate to Mr. Micbell might suffice. But if the NynsooUi. 
illegal vioIeQce had been done with Mr. Michell's consent, his •ndfi^«ot>iow«. 
servants would not be exonerated by the Magistrate, wha. 
would have called on them to desist. If the acts were not: 
done by the consent of their master, they would incur his dis-' 
pleasure, — if he had, as is presumable, regard to his own good 
reput^tion^ — for their illegal acts. 

I think then that the latter part of the petition was calonlatT 
ed to subject the servants to annoyance whiUt the enquiry 
that would naturally be made was going on. 

The effect of the petition was to have an order issued to tbe 
Police to interfere^ and so far I think proceedings were insiUuted* 
li was owing to the previous acquainti^nce with the state of 
affairs to his sources of information that the Magistrate did 
not subject the servants to further vexation. 

1 would like to have the sense of my colleagues as to the 
correctnesa of Mr. Pearson's or of this my construction of Sec- 
tion 211, as to whether an offence under this Section or Section 
182, Indian Penal Code, has been committed. 

I allow that the point whether an offence has been commit* 
ted un,der either Section, is a donbtful one. 

Mr. W. Edwards. — In this case certain bunniahs of Pilkorah 
presented a petition to the Deputy Magistrate, praying that 
their shops might be opened, and tbe servants of a Mr. Micbell 
prohibited from interfering with them. The Deputy Magistrate 
sent this petitioli to the Magistrate for disposal. 

The Magistrate sent a copy to the Police Inspector for re- 
port at the same ^ime, directing bim to open the shops and send 
in the petitioners and the writer of the petition. 

Before ^|ie 23rd October 1862, the Inspector reported that 
he had opened the shops which the petitioners had themselves 
closed, and that he had sent in six of the petitioners. 

Upon the 25th October, the Magistrate recorded on this peti- 
tion that as it appeared from the report of the Police 
Inspector that the shops had been closed by the petitioners 
themselves, and that no one bad molested tbem, the allegations 
contained in their petition were therefore false, and he accord- 
ingly ordered that their defence should be taken on a charge 
ouder Section 2U, Indian Penal Code. The petitioners were 
iMx^jrdingly trie^and convicted under the provisions of. this 

9 
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1883. Section, and sentenced to fine, and in default to rigoronsimpii- 
MaTi* Bonment. 

-1-1 This order was upheld by the Judge in appeal, and the case 

nSSSSL ^* ^^^ appealed to this Court on the ground of illegality, 
and^otberf. I am of Opinion that no offence has been committed by the 
appellants ; for, presenting a petition, even though it may con- 
tain false statements, is not declared punishable by the Penal 
Code ; and by Section 40 of the Code, an offence is defined to 
be a thing made punishable by the Code. 

I am of opinion, also, that it is necessary that a charge pre- 
ferred should have been duly investigated in the usual manner 
prescribed by the Code of Criminal Procedure, and found to be 
totally without foundation when an intent to injure will he 
inferred, before an offence under Section 211, Indian Penal 
Code, can be held to have been committed. This is I think 
clear from Section 169, Criminal Procedure Code, which rules 
that when an offence against public justice is committed before 
a Criminal Court under Section 211, Indian Penal Code, the 
charge is not to be entertained in the Criminal Courts exeept 
with the sanction of the Court before which the offence has 
been committed. 

In this case, however, the Magistrate has assumed that the 
charge is a false one, and has without any previous investigi- 
tion, and without reference to Section 169, Criminal Procedure 
Code, proceeded to try and convict the prisoners appellants. 
1 consider the proceedings illegal and would annul the nen- 
tence ; but as the matter is one of importance, and it is desirable 
to have it finally settled, I would wish the case to be submitted 
to a fourth Judge. 

Mr. A. Boss. — I concur with Messrs. Edwards and Pearson 

in thinking, with reference to the terms of the petition, thit 

the false allegation contained in the petition of the appeilanU 

does not amount to the offence contemplated by Section 211^ 

Indian Penal Code, as the statement was not followed bf ^ 

' prayer for the punishment of the parties complained against, 

and therefore an intent to cause injury to such parties cannot 

plausibly be inferred; or by the institution of Criminal pw- 

ceedings against them. Nor do I think the appellants were 

guilty of the offence described in Section 182, Indian Penal 

Code, as that appears to imply the giving of false information 

of an offence not affecting the informers themselves. I am is- 

olined however to think that the Magistrate was compNetent^ ^ 

he thought proper^ to punish the appellants under Section 270, 
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Criminsl Prooedare Code, if he thought the complaint frirolotis i6tt. 
and vexations, and the accnsed persons entitled to amends for MinTi. ^ 
the fklse eomplaint made against them. Under the view of the - — 
majority of the Judges the order of the Judge and the Magis- NSSS^dt 
trate will be annulled as illegal. tudareothm. 



Present: 
W. BoBERTS, Offg. Judge. 
F. B. Peabsok, Offg. Extra Judge. 

QOVEBNMENTy VerSUS QlBDHABEE. 



1868. 



This case was called for by the Nizamut Adawlut, under 
Section 404, Act No. XXV. of 1861, on an appeal against the ^J^- 
order of the Magistrate and Sessions Judge of Cawnpore. Cmo of 

GirdhaiM. 

By the Court. abtoaot. 

InaoftM of 
oheating', hold 

Mr. W. Roberts. — Girdharee has been convicted of abet- *H5|^**>« 
ling two other men in cheating, the fraud consisting in the ^S^^eno^ 
two men having raised money in the pawn of two bracelets j^ ohug^d, it 
represented to be silver which are plated only, and which they to provTuiS 
knew to be so. Girdharee took the bracelets to be plated ; he is ^J *Siii«^ 
a silver-smith; but they were taken from the plater with whom aboUor im 
he left them by the two other men. ^^^x^^. 

On the complaint against these two men by the pawnee, they oert witb,^ 
and Girdharee were arrested by the Police. Sf S?*iSSto 

The Joint Magistrate has convicted all three men. ^ the frmd, 

'* It is evident that a gang or a part of a gang of profes- SoSrioS^^^k 
sional cheats have been arrested. ^'^ 

''They all in their answers attempt to criminate each 
other. 

'' It is proved by the wiioesseirthat Girdharee took the brace- 
lets to a jeweller to get them plated, they being made of cop- 
per; and that shortly afterwards Chedee and Lallooa pawned 
them as silver to the. complainant. There can be no doubt 
therefore that the three were concjerned in (he matter.''. 
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1^ It is contended that, as Girdharee has denied the obirge^ thd 

Ma^ 21. f^<^ts deposed to against him not demonstrating in him any inten- 
.^— -^ tion of aiding in the cheat practised, do not constitnte a crimi- 
Gir?^e. tt&l offence, and that be ought to be acquitted* 

The appeal is on this ground, that^ as the Coort haVe qvashr 
ed sentences in cases where there was no evidence at all, it is 
bound to adopt the same ruling where the statements deposed 
to constitnte no evidence of a criminal act. 

i am disposed to think that, in convicting him without dis- 
tinct evidence connecting the acts of Girdharee with the cheat 
subsequently practised, there has been an error in the deci- 
sion on the point pf law, and I would annul the sentence of 
the Joint Magistrate, though it has been affirmed in appeal by 
the Sessions Judge. • - 

The case as regards Girdharee, will go to another Judge. 

Mr. F.B. Pearsm.-^Tha only fact found by the Lower Courts, 
as regards Girdharee is, that he took the bracelets to a jeweller 
to get them plated. It is not found that he did so in concert 
witt other parties with a view to the commission of a fraud, or 
that by so doing he intentionally aided the fraud subsequent- 
ly committed, 1 agree therefore with Mr. Roberts, that the act 
attributed to Girdharee is not simply in itself a criminal act; 
and that his conviction of abetment in cheating is consequent- 
ly illegal ; and that the sentence passed upon him must there- 
fore be annulled. 



Present: 

W. Edwaeds, Judge. 

J. H. Batten, Offg. Extra Judge. 

GovEBNMENT, versus DooBGA Pebshad, (AppellarU.) 

186S. This case was called for by the Nizamui Adawlut under 

MaV^ae. Section 404 Act No. XXV. of 1861, on an appeal againat the 

-^ orders of the Deputy Commissioner and Sessions Judge of 

DooK?^Per- J^ansie. 

■W Mr. W. Edwards. — Doorga Pershad^ late Chief Constable of 

Abstsaox; the Station of Soomairpoor in Humeerpore, Jhansie, appeals 
HeiJthatto *5*^^®^ * dcci^OH of the Deputy Commissioner^ confirmed by 

constate ori« the Judge, sentencing him to three months' rigordus impriaonment 



Digitized by 



Google 




49 

for Criminal Breach of Trust as a public servant, under 
Section 409, Indian Penal Code. 

It appears that the appellant appropriated certain materials, 
tiles and doors, belonging to the Police Station under his charge 

for the repair of a ruined shed in the same station, and in which 

appellant penned his cows. This proceeding of his was not minai breach 
with the sanction of the authorities, and the labor he did not pay J^^'^J^ **^^^* 
for himself, as he declares it was his intention to have disbursed Mtabiuh Um 
the amount from the money allotted for the repairs of the Sta- 2^J^f**3Si' 
tion when it should be received from Government, as he consi- aet by which 
dered the shed which he had repaired was strictly Government Sen^^u^S! 
property, and not his, though he used it. Appellant pleads that 
he cannot be held guilty of Criminal Breach of Trust within the 
meaoing of the Section, as he did not make away with the pro- 
perty. 

I am of opinion that the offence with which the appellant 
is charged does not amount to Criminal Breach of Trust. To * 
constitute that offence it appears to me that it is necessary to 
establish the criminal character of the act by which the trust has 
been violated. A mere transfer of Government materials from 
one part of the premises to another, from one ruined Government 
building to repair another, is not a dishonest mis-application of the 
property entrusted to his charge ; although the shed repaired by 
appellant, was appropriated to his own use. The property was 
all forthcoming, and no attempt was ever made to make 
away with it. The appellant may be guilty of disobedience of 
orders in having converted to his own use Government materials ; 
bat I cannot think that his act should be treated as a criminal 
offence, especially one of the grave character contemplated in 
Section 409 of the Indian Penal Code. 

I would therefore annul the finding of the Criminal Courts 
as illegal. The case will go to a second Judge. 

Mr. J. H. Batten. — I concur with Mr. Edwards. 
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Present : 

W. Edwards, Judge. 

F. B. Pearson, Offg. Extra Jud§e. 

Government, versus Ghasee Bam* 

Crime Charged. — Giving false evidence. 

Committing Officer, Mr. C. Moore, Joint Magistrate of Benares. ^* 

Tried before Mr. C. Horne^ Sessions Judge of Benares on Jane i. 

the 26th May 1863. ^ c^iT^f 

Bemarks by the Sessions Judge. — '^ Tiiis case is a very Ghaiee Ranw 

simple one. The prisoner Ghasee Bam, a Mookhteear, bad an abstbIot. 

acooant with one of the vakeels of this Court by name Lalla p — . 

ChnnoO Lall. of the* Lowe? 

^' There vironld appear to have been some delay in settling ^^^J^^ ^^^^ 
this account^ and in consequence the prisoner presented a it beinfir hold' 
petition to me as Judge, charging Chunoo Lall vrith having on ^Ser.whoEld 
three occasions, which he specified, fraudulently prepared b«en 'convict- 
powers of attorney, and by this means and the collusion of the firueendeneS 
anOah realized the amounts of certain decrees. i93^®of1S?in" 

'' Part of the money he paid to the decree-holders, part he d i a n p^enSl 
kept for his fee, and part he embezzled. Upon this I asked iu^^'nj^^x' 
kim ^prisoner), if be were willing to verify the charges on ainin<id oa 
oath, he made no objection, and gave a long detailed state- ^^^^ 
ment on oath to the same effect. 

'^ On enquiry being made and the records of the cases being 
inspected, it was at once seen that the charges were false. 

'^ In the first case, that of Mussumat Jankee, I found that the 
power of attorney was drawn by the karindah of the party, 
attested by her brother-in-law, who was present, and counter- 
signed by the Vakeel. The money had been then drawn and 
paid in the presence of the same parties to the decree-holder, 
who by making no demur consented to the transaction. 

^^ In fact it may be inferred that the karindah and brother-in- 
law were in Court for the express purpose, although this is not 
proved. 

'^ In the second case the power of attorney was written out 
by direction of the karindah^ and there can be no possible 
suspicion of any fraud in this transaction. 

'^ In the third case, the principal was in Court, and realized 
the decree herself, kA regards the 200 rupees wrongly taken, I 

10 
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^' made fall enqairies^ sending for the Principal Sadder Ameen 
June 4. before whom the settlement was made; and he fully acqaitted 
^i^f the Vakeel; stating that it was held to be (and I think joBtly) 
Ghasee Ram. a mere error of account. 

*' The charges which were investigated hate thus utterly 
broken down. The prisoner wished to cite Mussumat Jankee ; 
but I would not allow thiS; as it was evident merely for some 
purpose of intimidation; and his two witnesses do not in any 
way clear him. 

*' The Assessors with whom the case was tried are of opinion 
that the charge is fully proved against the prisoner; and as I 
* am of the same opinion; I sentence the prisoner to six montht' 
simple imprisonment under Section 193; Indian Penal Code«'' 

By the Court, 

Mr. F. B. Pearson. — I called for the record in this case, on a 
review of the Sessions statement, seeing reason to suspect the 
legality of the proceedings. 

It appears that the prisoner presented a petition wbielt 
imputed sundry frauds to Ghunoo Lall; a Vakeel of the Zillak 
Court; to the Judge, who on the 23rd February last examined 
the petition on oath on the subject, and made enquiries which 
terminated in the exculpation of the Vakeel and a charge of 
giving false evidence against the prisoner; who has been conr 
victed of the offence charged and sentenced to simple impri* 
sonment for six months under Section 193 of the Indian Penal 
Code by the Court of Session. 

I am of opinion that the Civil Judge had no jurisdiction to 
enquire judicially into the matter of the abovementioned 
petition; or to examine the prisoner on oath on the subject 
thereof. I therefore consider the Criminal proceedings which 
have been held in reference to the statements made by him 
when so examined on the 23rd February last, to be illegal oft ini/iov 
and would quash the same ; and direct the immediate release 
of the prisoner. The case will go. before another Judge. 

Mr. W. Edwards. — I concur. 
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Trcsenit 



Government, versus Boodha. 



Crime Charqed. — Murder of Chedda, a child. *^' 

Committing Officer, Mr. M. Sandys, Joint Magistrate of Mora* Jane fi. 
dabad. Cwoof 

Tried before Mr. J. Power, Officiating Sessions Jadge of Boodha. 
Moradabad, on the 5th May 1863. ab»tbaot. 

Bemarks by the Ofpicuting Sessions Judge. — " The follow- — 
ing are th3 circumstances of this case :— qnitted"^t h'i 

" The deceased Chedda, a child of six years of age, left its dwrnSd^i^u^ 
house at Ruttoopoora at noon on Noyember 7th, in company flSent for hii 
with the prisoner Boodha, its step-father. contiotioiu 

" The mother Wazzeerun went to give Boodha some drink in 
his field, which was not far from her house, and when she found 
Boodha she asked for the child Chedda. Boodha stated in reply 
^that an eyil spirit had attacked it,' and he showed Wazzeerun 
the child a few paces off wrapped in a chudder. The child 
though still alive, was senseless, and bleeding at the nose and 
mouth. 

''Wazzeerun carried her child home^ and in the evening it 
died. 

'' At night it was secretly buried, ' when all the people of 
tlie village were asleep' by Boodha and Roostum his brother. 

" The Chowkeedar of Ruttoopoora reported the next day at 
Asmolee the death of the child, and gave information tha% 
Wazzeerun accused Boodha of killing it. 

" The Chief Constable of Asmolee proceeded to Ruttoopoora 
to enquire into the matter. 

- " The facts of the case were discovered by him to be as above 
titated, and the body of the child was disintered and sent to the 
Civil Assistant Surgeon for examination. 

'' The medical inventigation shows that death was occasioned 
by suffocation, and that the child must have been smothered by 
pressure on the mouth and nose. 

''Wazzeerun and the witnesses state the face of the child 
Bbowed a flattened and swollen appearance. There were ao 
vther marks upon its bodyi 
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Mcs. << It appears that tlie prisoner Boodba shortly before this 

Juno 6. occurrence married the woman Wazzeerun, who was a widow, 
^r — - and who was the mother of the child Chedda by her first hua- 
Boodh4. baud. 

" The care of the child had therefore fallen on Boodha, who 
appears by Wazzeeruu's statement to have disliked it^ and to 
have felt it a nnisnnce. 

" The evidence of the above facts tends, I consider, distinctly 
to criminate the prisoner. 

'* It is proved that the child Chedda accompanied the prisoflcr 
alone from his house to his field, and in fact the prisoner con- 
fesses to having taken the child with him. 

'^ Within a short period of this the child is found by its mother, 
dose to the defendant, dying from the effects of violence, and 
the prisoner when questioned by the mother regarding its con- 
dition said, ' that an evil spirit had attacked it,' a statement 
which tells directly against him. The prisoner was alone wheir 
found with the dying child in his field* 

'' The evidence of the woman Wazzeerun affords abundant 
proof of the prisoner's guilty and is given with remarkable 
clearness. She directly accuses Boodha of the murder of her 
child^ and assigns the motive Boodha had for destroying 
Chedda. 

" The Assessors state they are unable to give a verdict of 
'guilty,' as there were no eye-witnesses to the murder. 

^^ The Court differing with the Assessors, finds that Boodha is 
guilty of the offence specified in the charge, m., that Boodba 
has committed the offence of murder, and has thereby com- 
mitted an offence punishable under Section 302, Penal Code, 
and the Court direct that the said Boodha be banged by the 
neck till be be dead." 

By the Court. 

The Lower Courts have failed to observe that the medical 
testimony which declares the death of the deceased child to 
have been caused by suffocation is opposed to the tenor of the 
evidence on which they have relied in convicting the prisoner 
on the charge* That evidence would lead to the supposition 
that he had used some violence to the boy before the latter wai 
found in the afternoon by his mother, not far from where the 
prisoner was cutting his crops, lying on the ground and bleed* 
in^ at the nose and mouth, which i^ said by the witnesses ty 
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hare been swollen as though he had been kicked or strack in ises. 
the face with a closed fist. Bat it appears from the same jn^o''5. 

evidence that the child was carried home from the field breath- 

ing though senseless and lived till night-fall although he never SoodSL 
spoke again. Now it is clear that; if he died from the effect 
of any violence committed by the prisoner in the field, suffoca- 
tion was not the cause of death ; or if suffocation was the 
cause of death, the child must have been suffocated after being 
taken home. But there is no allegation or evidence whatever 
of bis having been suffocated at home in the evening. The 
only evidence which connects the prisoner in any way with the 
boy's death is the presumption arising from the circumstances 
in which he is said to have been found by his mother in the 
field in the afternoon. Had the medical evidence shown the 
death to have been the result of any violence other than the 
mere stoppage of respiration, it might have strengthened the 
suspicions attaching to the prisoner. But the link which con- 
liected the prisoner with thie boy's death is severed by the die* 
turn that the cause of death was suffocation. 

It is strange that the Medical OfScer should not have noticed 
the swollen condition of the face and of the body about the 
fibs, mentioned by some of the witnesses. But we remark 
that there was great delay in taking the medical evidence. 
The corpse was sent to the Civil Surgeon for examination on 
the 8th November last. But the Police OfBcer's letter request* 
iog the Civil Surgeon to examine the body and report on the 
cause of death, informs him that ^' the child is supposed to 
have been smothered by its mother" bears the date of the 24th 
December. The report furnished in reply is signed by Doctor 
Wilson, who states that he examined the deceased when sent 
to the Dispensary* The Medipal Officer examined by the Joint 
or Deputy Magistrate was Sub-Assistant Surgeon Tarachund 
Pyne, who deposes that he made the post morlem examination 
ol the body. His deposition was not recorded before the 15th 
January. 

^0 one saw the prisoner maltreat the boy in the field, and 
had he meant and tried to kill him, he would hardly have left 
him lying there with life still in him^ and returned to his own 
field work, instead of completing the mnrder and disposing of 
the corpse. At all events as the child is declared to have 
been snfiocated, and the prisoner is not proved to have suffocat- 
ed him, we are unable to affirm the finding and sentence of tho 
Court of Session and direct the prisoner's releasct 
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Present : 

Government, versus (1) Kundcya, (2) Jooba. 

1868. Crime Charged.— Giving false evidence, 

jonTe. Committing OflScer, Mr. C. Moore, Joint Magistrate of 

-^1^ Benares. 
KuS'e^a^^and '^^'^^^ before Mr. C. Home, Sessions Judge of Benares on the 
another. 26th May 1863. 
AB8TB10T. Remarks by the Sessions Judge. — " From the papers of the 

— case it is seen that Kundeya and Jooba came forward as pre- 
o( ieYenyear? tended witnesscs to the attestation of a deed on its registra- 
impmonment (ion and asscrtcd before the Joint Magistrate on their evidence, 
^oQrt of ^Bea^ that a man named Sheomttun personated another nanaed Sol* 
Section 195 *of ^*^> whilst Munoo, another party, personated Pultun. 
the Indian "The Said Sultan and Pultun were two brothers, and at the 
nuUed?a8*'the ti^c of the registry Pultun was really present and held a 
prisoners had powor of attorney from his brother Sultan. The object of this 
dieted *of^n- false evidence was very manifest, being to prove that a 



tent to 
convid 



ic5on°°of ^^^ ^®^° forged and falsly attested before the Registrar. 
Fencepnn- " The fact of Pultun's holding Sultan's power of atti 



anoffencepnn- "The fact of Pultun s holding Sultan's power of attorney 
troiportatlon P^^^^^^ ^^^^ ^^^ ^*™® of Sultan would not be called out at 
for Ufa or im- the Registry oflSce. So that any personation of that character 
FoJseT^nyeiis would be qujtc Unnecessary, whilst Pultun is proved in the 
or upward. Case to have been personally present. Had the evidence of 
these men been accepted as true, a party would have been found 
guilty of an offence, the punishment for which is transporta- 
tion for life, or in lieu rigorous imprisonment for ten years, be- 
ing no less than " forgery, " vide Section 467, Indian Penal 
Code. 

" I see no extenuating circumstances, and as the Assessors, with 
whose aid the case was tried, concur with me in thinking the 
chacge proved against the prisoners, and as the successful pro- 
secution of their scheme had led to such serious punishment, 
I have awarded them under Section 195, each, seven yeart' 
rigorous imprisonment, as this class of professional hard swear- 
ers needs stringent repression, and instances of their discovery 
are so rare." • ^ 
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By the Court. IMS. 

June 6i» 

Mr. F. B. Pearson. — I called for the record in this case, on 

a review of the Session statement, having doubts as to the KimdS^^a&d 
propriety and legality of the sentence passed on the prisoners aaoihor. < 
by the Court of Session. That sentence is passed under Sec- 
tion 195 of the Indian Penal Code, and condemns them to 
seven years' rigorous imprisonment. The offence punishable 
under that Section is giving false evidence with intent to pro- 
cure conviction of an offence punishable with transportation 
for life or imprisonment for seven years or upward. Of such ' 
an intent the Sessions Judge has not convicted the prisoners. 
The false evidence which they are convicted of having given 
could only have led directly to Girdharee's conviction of cheat* 
iug by personation, an offence punishable under Section 419, 
with imprisonment for three years, or with fine, or both. I am 
therefore of opinion that they have been wrongly convicted and 
punished under Section 195, and should have been convicted 
and punished under Section 193 of the Indian Penal Code; 
and I would annul the sentence passed on them and sentence 
them to three years' rigorous imprisonment accordingly. The 
ease will go before another Judge. 

Mr. J. If. Batten. — I concur. 



Present : 
W. BOBEBTS, Offg. Judge, 
F. B. Pearson, Ofg. Extra Judge. 

QOVERBMENT, verSUS (1) JUGGERNATH RaI, (2) GOKOOL Rai, 

(3) MoHUN Rai, (4) Bamlala Rai, (5) Ramsubn Rai, (6) Gya 

Rai, (7) Chunboo, (Appellants.) 

Grime Chabged, — 1st Count. — Dacoity. 2nd Count. — Yolunr 1868 
tarily causing hurt to Nuckchade Rai. jane i5. 

Crime Established. — As charged. 

Committing Officer, U. J. W. Quinton, Officiating Joint jagg^rnath 
Magistrate of Ghazeepore. and n^ othe n. 

Tried before Mr. J. R. Carnac, Sessions Judge of Qhazeer amtsaot. 
pore, on the 16th February 1863. AppdTantf 

Remarks BY THE Sessions Judge. — "It appears that the prOf acquit^a and 
B^ci^tor's father Bhugwan Rai, became the auction purchaser 12 ^idenco o l 
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1181. or 15 years ago, of the hereditary estates of the prisoners 1 to 6 in 
Jmi& the villages of Bhurowlee^ also Bhurowlee Kalian, pergannah 
r— -1 Dehmab. Since that period there had been constant litigation 
Jvff*:^ath between the parties resulting in an enmity of the bitterst charac- 
m ST oUL^ n. i^y^ Bhngwan Rai has a Chaonee or oflSce in Chuk Syd Khan- 
wbieb ^Hey porc, pergnnnah Mohnrndabad, distant about 12 miles west of 
tytS^ooSit Bhurowlee, and he had proceeded there a few days before the 
o f SeMion dacoity. On the morning of Wednesday December 10th, Bhog- 
i?!5ffl^?lJt wan Kai had left Chuk Syd Khanpore, but his son Nuckchade 
and onwor- Rai, the prosecutor, remained there. About midnight of the Wed- 
tbj oferwLu jj^j^y ^ p^^y ^jf 50 Q^ CO dacoits attacked the Chuk Syd Khan- 
pore Chaonee^ and having beaten the prosecutor plundered 
property of prosecutor, and of a prostitute (an inmate of the 
Chaonee) value Rs. 130-4-0. Prosecutor and the witnesses 
Ghoorbin Rai> Guja Rai, and Bupal Rai, were all sleeping 
near each other on the floor, while Ramchum Pundit slept on a 
charpoy some short distance from them. Bishesur Rai was also 
sleeping in one of the rooms belonging to the Chaonee^ and 
Goolbhuhar, prostitute, was in another. All these witnesses, 
except Goolbhuhar and Ramchum Pundit, swear to the pri- 
soner as among the dacoits, and allege that the night was 
dear and the dacoits had a torch, so they had no diffienlty 
in identifying them all. They were well known to the wit- 
nesses before. The prisoners all assert that they have been 
charged out of enmity, and allege alihis^ which they entirely 
fail to substantiate. Ivone of their witnesses can give any 
good reasons for their so distinctly remembering the Wednes- 
day in question, and the prisoners' absence from the dacoity 
and the impossibility of their having been present I do not 
attach great importance to the failure of Ramchum Pundit to 
identify the prisoners, or to the omission of the prosecutor to men- 
tion the names of the prisoners immediately after the dacoity. 
Ramchum, according to his own showing, was sleeping some 
distance fh>m the other witnesses, and he at the first appear- 
ance of the dacoits fled through a window near his charpoy. It 
is not uucommon for persons who have been robbed to conceal 
the names of robbers until the arrival of the Police^ and the 
prosecutor's silence on this point when sending the Gorait to 
the Police Station may be thus accounted for. The G^rait^ 
aeeording to his own account, left the Chaouee before any ques- 
tion as to the names or residence of the dacoits had been dis- 
^maed* The prostitute CU>olbhuhar, who must be held to be an 
iBipartial witoessi deposes that the prosecutor said at the tim» 
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tbat the ' Zemindars of Bhurowleo ' were the daooita. The pre^ im. 

•ence of the two Bhats of Bhat Sural (witnesses for proseeution) j^^ 

at the Tajpore Qng up to 7 or 8 p. ii., is not established by the ^r-^ 

evidence of Kamdonr and Mabangoo Eandoo. It is extremelv jJ«J^^ 

improbable that these witnessed should have -seen and identi- "^a e^oibtr« 

ied them among a body of 3 or 400 guests. Moreoyer, Kamdour 

and Mnhnngoo being residents of the prisoners' village and 

merely witnesses to the discovery of property it would 1^ very 

unwise to place faith on their statements. Nnckchade did not 

see them at the Gug. The razai produced in Oourt is proved 

to belong to prosecutor, and will be made over to him. The other 

articles are not satisfactorily identified^ and may be returned to 

the parties in whose houses they were found. On the grounds 

above stated I sentenee the prisoners to seven years' rigorous 

imprisonment each| and to pay a fine of thirty rupees each, o^ 

in default of payment, or if it remain unrealized, to undergo % 

further rigorous imprisonment of one year each, tho fine to b# 

realized at once." 

Bt the Coubt. 

Mr. F. B. Pearson. — There seems to me to be a great want 
of verisimilitude in the incidents of the dacoity alleged to have 
been committed by the prisoners. They are supposed to hav^ 
been actuated by feelings of bitter hatred towards Bhugwan 
Eai, the auction purchaser of their property in mouzah Bhu- 
rowlee, and are represented as having at once called for him 
on arriving at his premises in Syd Khanpore. They are said 
to have been accompanied by a large number of confederates, 
belonging to difierent villages. The march of this band, con- 
sisting of 50 or 60 men armed with clubs and their return 
through the country after the perpetration of the dacoity did 
not apparently attract any notice, nor were the neighbouring 
villages aroused by what took place at Syd Khanpore on the 
■ight of Wednesday, the 10th December last. If the secrecy 
with which the movements and actions of the dacoits were 
performed was owing to skilful management, they were at alt 
events extraordinarily careless in procuring the information 
necessary for the achievement of their purpose, ridiculously 
inoompetent to adapt the means used to the end proposed, and 
iHiftdly indi^rent to the risk of being recognized while commit* 
^ a crime. If plunder was their object, it must be owned 
4^^ the result obtained was wholly disproportioned to the 
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ie«.- mear.s employed. Looking to the number of the robbers and 
Jai»«i5. the value* of the property plundered, the dacoity 

(T^^ • Rupee* 180. inust be pronounced to be a failure and a blunder. 
^iiM<en^4tb If their object was to inflict some grievous bodily 

« ,i . ...... hurt on their ejieniy, Bbugwan Rai, it is curious that, liviog 

themselves in the neighbourhood of Bhurowleei they should 
have made their attack on Syd Khanpore twelve hoars or 
more after he had left the latter for the former place. It might 
have been apprehended that, missing him, they would have 
treated his son whom they found in his room with cruelty; bot 
the maltreatment of which Isuckchade complains was by na 
means severe, and left only the marks of slight blows on his 
chest and back. The recklessness of the dacoits is illustrated 
by the circumstance that they made no attempt to disguise 
themselves or to avoid recognition in any way. On the con- 
trary twenty or more of the number were recognized distinctly 
and without dif&culty. These preliminary observations are cal- 
culated to excite suspicion and to suggest caution in according cre- 
dit to the statements made on the side of the prosecution. I next 
observe that the sole proof of the prisoners' guilt is the allega- 
tions of five persons out of several who are said to have been 
on the premises when the dacoity occurred that they recog- 
nized some or all of the prisoners as taking part in it. As 
the allegations of these five witnesses are only supported by 
each other, and are uncorroborated by circumstantial evidence 
of any sort, the question for determination is whether they 
are trustworthy or not. One of the witnesses is the afore- 
said Nuckchade, the son of Bbugwan Kai ; and it may be as 
well believed that he accuses the prisoners, as that they plun- 
dered him, out of spite. It would seem that Bhugwan once 
before falsely accused them of having plundered his premises 
in Bhurowlee. It is quite clear that no persons whatever were 
named by Nuckchade or any of the other witnesses who how 
profess to have recognized so many of the dacoits at the time 
of or immediately after the dacoity. No names were reported 
at the Police station by the village Gorait. It is pretended 
that he mentioned the villages to which the dacoits belong- 
ed. His suspicions might point to the prisoners, but a speci- 
fic identification of any of the individuals concerned in the da- 
coity was certainly not alleged in the first instance. Nor did 
be take any such prompt action as a man whose house had been 
robbed and who had been personally ill-used by the robbers 
»nd knew who they were, \7ould be likely to do. Nothing wai 
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done until the Police came, and it does not appear even that im. 
he sent for them. As regards two other of the five witnesses j^i^, 

before mentioned^ that is to say, as regards Qnja and Bahal, * 

the evidence of Ramdour and Muhangoo who are also witnes- joMenith 
ses for the prosecntion and state that they saw Guja and Babal ^^ ^ <>*^««^ 
on the night of the dacoity at Mohan's house in Tajpore, which 
is said to be 6 cos$ distant from the scene of the dacoity, at- 
taehes mnch doubt to their testimony. Of the two remaining 
witnesses o'ne, Bishesnr, is a servant of Bhagwan Rai, the 
other, Ghoorbin, is a cnltivator of laud belonging to him, and 
both are therefore amenable to his influence. Such are the wit- 
nesses on whose evidence the Sessions Judge has not hesitat- 
ed to rely in convicting the prisoners in opposition to the opi- 
nion of the Assessors who assisted him in the trial. Recognitions 
by night are primd facie obnoxious to distrust, for obvious rea- 
sons ; one of which is that persons engaged in criminal entcr- 
prises do not generally neglect precautions to avoid recogni- 
tion, and persons who are suddenly attacked are apt to lose 
the command of their senses and faculties. In the present 
ease the pretended recognitions are more than usually liable 
to discredit. Ramchurn Pundit, Goolbhuhar and Ukhjee, who 
were also on the premises and themselves plundered, a Dburmoo 
who was struck on the elbow, were unable to identify any one 
of the daooits. Of the five who identified so many, no one can 
say who held the torch or who bound Nuckchade's arms. It 
is difficult to understand why of all those identified by the five 
witnesses, the prisoners only should have been prosecuted. 
Under all the circumstances I am of opinion that it would not 
be safe or right on the basis of the evidence of these five wit- 
nesses to uphold the sentence by which the prisoners have 
been condemned under the provisions of Sections 395 and 
397 of the Indian Penal Code to rigorous imprisonment for 
seven years and a fine commutable to an additional year's 
imprisonment. They have been wrongly convicted of volun- 
tarily causing hurt to Kuckchade under the latter Section. 
However, in advertence to- the preceding remarks, 1 recom- 
mend the annulment of the sentence on the ground of the in- 
sufficiency of the evidence for the conviction of the prisoners. 
The case will go before another Judge. 

Mr. W. Roberts. — I quite concur. The evidence is manifestly 
insufficient. It is indeed liable to the gravest sasplcion of being 
got up in furtherance of a conspiracy. In accordance with Mr. 
Pearson's recommendation the sentence is annulled. The pri- 
soners will be released. 
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MISCELLANI^jl^CASES. 

Present : 

Government, versus Madho Singh, (Appelldni.) 

Ceime-Chargep, — ObstructiDg a public senrant in the dis- 

charge of his duties. *_ 

This case was submitted by the Sessions Judge of Benares, JoneS. 

under Section 434 of Act XXV. of 1863, for the orders of the ci^eof 

Nizamut Adawlut. Ma dho Sin gh, 

. Behabks by the Sessions Judge. — " I have the honor here- abstbiot. 
with to forward the proceedings of a g^ ^^itLt 

Goyernment, Prosecutor, case aS per margin, and to request the a person who' 

Madho sS^rAppeiiant. opi^^o" ^^ ^^c Court of Sudder Nizamut ^i\Tl£* 
Adawlut as to whether the offence therein fome Tar Mo- 
poniBhed can be properly held to fall under Section 186 of the ?"'^''-'^^"'^^-' 
Indian Penal Code. 

'^ I hold that it does not, and that the offence complained of 
does not fall under Criminal Procedure. 

'^ It is manifest that there was a dispute as to the amount of 
the Tax to be paid, and that the appellant offered to refer the 
matter to the Darogah. 

'' His appeal to me was laid on the ground, that by having 
been criminally punished for a Civil offence he had suffered in 
reputation, and I think he had grounds for the complaint. 

''This reference is made under Section 434 of Act XXV. of 
1863, with a view if the Court of Sudder Nizamut Adawlut think 
proper to order a reversal of the decision." 

By the Coubt. 

Mr. F. B. Pearson. — ^I concur with the Sessions Judge in thinking 
that the conduct of Madho Singh, as found by the Joint Magis- 
trate, in taking a receipt without paying the money, was not an 
obstruction to the Mohurrir in the discharge of his public duty 
within the scope of the terms of Section 186 of the Indian Pe- 
nal Code ; and I would therefore annul the sentence passed on 
Madho Singh aforesaid and direct the refund to him of thet 
amount of the fine, if it has been levied. The papers will bei 
laid before another Judge. 

Mr. J. H. jPa//e«,— I concur with Mr. Pearson and the Sessions. 
Judge, 
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Present: 

W. Edwabds, Judge. 

F. B. PsABSONi Offg. Extra Judge. 
QOYEBNifENT, versus BuLDBOi {AppelkM.) 

w>> Crime Chabged. — Having secreted documents which he wai 

JuM 11 called upon to produce as evidenoe in a Court of Justice. 
^^^ This case was called for by the Kizamut Adawlut under Seo- 
BjnidftOi tion 404, Act No. XXY. of 1861, on an appeal against the order 
j^^t^^in. of the Sessions Judge of Agra, Mr. W. S. Paterson. 
rr\^ Remarks by the Sessions Judge. — " The appellant was fined 
fmonmafeiy Rudcr Section 204 of the Penal Code, for haying secreted d<MA* 
j^^Wmg^a ments which he was required to produce in a Civil Court 
ii6t prodooi^ ''I find that the first objection as to there being no distinet 
preieo-^ w^ cvidencc of what account books were required from him is not 
iiotbaooii?ict. established. Appellant does not mention the books which were 
SfnM of M- required} but merely makes a random objection ; and the second 
eretiog laoh objection as to the procedure under Section 163 of the Criminal 
' sMdfled ^1n Proccdurc Code does not apply; that Section has reference to the 
^e'^in^a^^ Civil Court Judge's power to make over for trial, bat does not 
Fenaicodd." prohibit or refer to charges which either party may choose to 
institute. The other objections as to aiibi, &a, do not go to 
refute the charge or to clear the appellant. 

He brought a charge against Chungun Lall, (the plaintUb 
Mookhteear in the Civil case) of having caused the acconnt 
books to be stolen, evidently meaning the books which he him- 
self was required to produce. From the circumstances and 
evidence adduced the charge is established on violent presomp- 
tion. 
^ '^The appeal is dismissed." 

By the Court* 

Mr. F. B. Pearsan.'^I called for the record in this case at tbe 
instance of the petitioner under Section 404 of the Crimin&l 
Procedure Code with the view of determining whether the Lower 
Courts in convicting him of the o£fence specified in Section 204 
of the Indian Penal Code have not committed a legal error. 
, He appears, when required by the Principal Sudder Ameeii 
io produce certaia docmnentd as eridi^aQQ in a vuit/tohsre 
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falsely alleged that they had been stolen as an excoBeior not 
producing them. 

The question is whether in so doing he was guilty of "seoret- 
ing" those documents^ within the meaning of Section 204. 
mo xMTu.^ vu^ To secrete * means to hide, to conceal, 

•See Webster'. Dlcticmtry. ^^ ^^^^^^ f^^^ ^^^ observation and 

knowledge of others ; but I do not find that it is, used in the 
sense of withholding, or not producing on a false pretence. 
The petitioner is not shown to have concealed the documents 
required from him. 
• I am of opinion therefore that Section 204 is inapplicable to 
the case. 

The petitioner might perhaps have been punished under Sec- 
tion 175, had he been made over to the Magistrate on a charge 
of the offence therein specified by the Civil Court as provided 
by Section 163 of the Criminal Procedure Code; but not other* 
wise. 

In. advertence to the foregoing remarks, I would quash the 
proceedings of the Lower Courts, and direct the refund to the 
petitioner of the fine levied from him. 

The case will go to another Judge. 

JUr. W. Edwards.-^l concur. 



1868. 

Jane 12. 
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Present :> 



W. Edwaeds, Judge. 
F. B. Pearson, Ojffg. Extra Judge. 
GovsBHUENT, versus HuTTBE DoOBEY, {Appellant^ and others. 

Crime Charged. — Intentional omission to give information 
of an offence by the person legally bound to inform. 

This case was called for by the Nizamut Adawlut under 
Section 404, Act No. XXV. of 1861, on an appeal against 
the orders of the Hagistnite of Banda aad Sessions Judge of 

KncARKS BT THE SESSIONS JuDGE — ''The objoctions are that 
ilie appellant is an old man, and that the body was not found 
iir Ittfrfut of the village, and that Section 173 does not apply 
to bis case. Section 173 is entered by mistake in the yerna- 
culaTi for in the English charge the Section is entered in the 

12 
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i^« Magistrate's own handwriting as 176^ which does refer to this 

Jol^ir. case. The age of the appellant eannot free him from any re- 

^^^f sponsibilities attaching to a zemindar as long as he holds the 

Hutiee lands ; and, lastly, it appears that the body was put down where 

tnd'otbers. ^^ ^^^ foQnd after the murder, and the person was not murdered 

—7-^ there where it was found. I see no grounds for interference, 

the^n^dia^n I uphold the Magistrate's order and dismiss the appeal." 

Penal Code, 

in reference to ^ ^ 

the provisiona DX THE UOUBT* 

of Seetion 2, 

viiL of "" m4, Mr. F. B. Pearson. — .1 called for the record in this case at the 
they mSyhare instance of the petitioner with a view to determine the legality 
Ritonied .0 a«- of the proceedings of the Lower Coarts. 
Bwtauce^what- The lumbcrdars and putteedars of mouzah Khnndeh were 
Poifcf "*^the *^^^ ^'^ m%sse on a charge^ which ran thus : that, '^ in the case 
invMU^ration of the murdcr of Muscyai who was killed on the 6th Febraaiy 
biuAot?" and 1^63' ^y ®^°^® person or persons unknown, they have afforded 
not have given HO assistaucc whatcvcr to the Magistrate or Police in the in- 
d"/cSwJ^^f vestigation of the case and have not given the slightest clue 
the perpetra- by which the pcrpctrators of this offence might be discoTcred, 
tTey " a" although by Section 2, Regulation 8 of 1814, they in their ca- 
w^thheid ^'i^' pacity of zemindars are especially accountable for the early 
7orntation aud puuctual Communication to the Magistrate and Police 
powlwed *^^^ Darogahs of all information which they may obtain respecting 
the commission of murders, and that they have thereby com- 
mitted an offence punishable under Sections 176 and 202 of the 
Indian Penal Code." 

The persons tried were convicted (with a few exceptions) 
in the following terms : " I consider the whole of the proprie- 
tary body to have failed in performing the duty devolving upon 
them by Section 2, Regulation VIII of 1814. I accordingly 
pass the following order^ under Sections 176 and 202 of the 
Indian Penal Code." The Magistrate then proceeds to sentence 
the convicted persons to fines or imprisonment. 

The grounds of the conviction are thus stated : " Every one 
knows that the lumbcrdars of a village are well aware of every 
thing that happens in it, and it cannot possibly be that a man 
of the local notoriety of Museya, who was known to be fond 
of intriguing with the women of the place and was certain to 
have enemies on this account, could be killed and yet the 
lumbcrdars be unable to trace out the murderers. Museya waft 
not a new man in the village, and if this murder bad be|en 
committed by a man of low caste in whose escape from justice 
the zemindars would not be interested, it would have been 
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found out ere now. That it has not been found out is proof ^ 
to my mind that the murder was the work of men eonnected Janeir. 
more or less with the proprietary body of Kundeh." aJiTof 

I observe that Section 2, Regulation VIII of 1814 "with the Huttae 
view of affording to the Magistrates early and punctual infer- tatdothin* 
matioo of public offences committed Yrithin the limits of their 
jurisdiction/' requires from zemindars ^' the early and punctual 
communication to the Magistrates of all information which they 
may obtain respecting the commission of murders." 

It is not pretended in the present instance that the murder 
of Museya was not reported forthwith to the Police. The re* 
cord shows that it was reported Yrithout delay by Kewul, one 
of the lamberdars of Thok Bhooja. It is not pretended that 
there is any specific evidence to prove that any of the zemin- 
dars had obtained any particular information which he or they 
intentionally omitted to give to the Police or Magistrate. It 
is assumed that they must have known or could have ascer- 
tained who was the murderer. Such wholesale assumptions 
and convictions thereupon based are not in my opinion oon- 
templated by the law. 

I observe that the charge is not framed in accordance with 
the terms of the law. The accused are not charged with hav- 
ing neglected to give information which they had obtained re- 
garding Museya's murder to the Magistrate or Police, but with 
'' having afforded no assistance whatever to the Magistrate or 
Police in the investigation of' the case, and not having given 
the slightest clue by which the perpetrators of the murder could 
be discovered." 

I am of opinion that the charge is not a legal one, and, 
moreover, that there are no facts found which bring home to 
the parties convicted the offence defined in Section 2. Begula- 
tion VIII. of 1814. 

I would therefore annul the sentence passed by the Magis- 
trate and apheld on appeal by the Court of Session in this 
case, and would direct the release of any parties in prisoUi 
and the refund of any fines levied under the sentences. 

The case will go before another Judge. 

Mr. W. Edwards. — I concur. 
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Present : 
W. EdwabdSi Judge. 
F. B. Pbabsok^ Offff. Extra Judge* 
GovEBNifEMT, versus JOOA. 

Cbime Chaboed.— Murder of Lieutenant Layton. 

Committing Officer, Mr. S. -Man, Deputy Magistrate of 
Knmaon. 

Tried before Lieutenant Colonel EL Ramsay, Commissioner 
of Eumaon, on the 23rd June 1863. 

Bemakks BY xm: ComnssiOKEB. — ''The previous history 
of this man, Joga, is as far as I know, this : Joga came into my 
seryice in 1835, and left in 1849| when he turned fakir and 
wandered oyer India for two or three years. He returned home 
as a '' numeey or silent fakir. In 1856 his friends applied 
to the Authorities to have him placed under restraint in con- 
sequence of his violence and an attempt to bum their house. 
After remaining some time in the Almorah Jail under Medical 
treatment, he was discharged. A short time after this, it was 
bn^ught to my. notice that he was in great want, ^nd I put 
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1868. him on my pension list Since 1857/ he has, I believe, resided 
J^A. ^^ Bagnesnr. The gun, which had a broken stock, was given 
r- — by me in 1842 or 1843. The circnmstances nnder which 
Joga? this sad mnrder took place are these: Lieatenants Hodges, 
Nolan, Wake and Lay ton had reached the ont-skirts of Bagne- 
sur. Their '^ shikaries" had gone a little ahead. Lieatenants 
Wake and Layton were walking together, and as they passed 
the honse of the prisoner Joga^ he shot Lieutenant Layton 
from his window. As the prisoner had another barrel loaded, 
it was dangerous to approach him, and he was only appre- 
hended after having been wounded with shot in the face. This 
occurred on 26th ApriL The prisoner confessed on 27th 
April before the Senior Assistant Commissioner, that he had 
shot Lieutenant Layton, and he again confessed having com- 
mitted the murder before Mr. Man the Deputy Magistrate on 
13th June. The case was committed on 17th June. 

^'In this Court the prisoner pleaded guilty. The relations of 
the prisoner's filed a petition setting forth that the prisoner 
was of unsound mind, and I took their depositions to ascertain 
if any further enquiry was necessary. I think not. They 
plead, in a general way, that the prisoner has been of unsound 
mind for 13 or 14 years, and at times worse from eating 
opium or smoking ^^churrus" to excess. I did not think it 
necessary to take the evidence of any witnesses named, be- 
cause, in the first place, the prisoner objected to being consi- 
dered mad, and attempted to explain away the reasons which 
his friends adduced in proof of insanity ; and, in the second 
place, although witnesses might have shewn that during the 
last 14 years the prisoner had acted like an insane person 
on some occasions, that would not have proved that he was 
an incapable mad man when he shot Lientenant Layton. The 
witnesses could only have spoken to the general character of 
the prisoner, and n^i to the partieular state of his mind on the 
day of the murder. The Civil Surgeon deposed on oath t^ 
the prisoner's being sane from the time of his coming under 
his notice, and that he considered him ^^ perfectly accountable 
for his actions, and was so when he committed the murder." 

''On calling on the Assessors for a verdict they recorded the 
following opinion : '' It is dear from the record, and the con- 
fession of the prisoner Joga, that he shot Lieutenant Layton^ 
that it is worthy of consideration that the prisoner has beeji 
of unsound mind for 13 or 14 years; that he tried to burn hi9 
brother's house, in consequence of which he was placed under 
restraint (in 1856) ; that hecoaldhave had no object in shooting 
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T^ientenant Laytooi that they do not think be ehonld be held iml 
veeponsible." jaiy 9. 

''I ooncor in the opinion of the Assessors to the extent of 
thinking it it clear that the prisoner shot Lieutenant Layton, 
bot 1 do not agree with them in thinking that the prisoner 
^as, when be shot Lieutenant Layton, an incapable mad man. 
!My reasons for arriving at tliis conclusion are : Ut. — ^The recom- 
mendation of the Assessors is based on the generally reputed 
character of the prisoner, and not on any evidence or proof 
of his insanity on 26th April. 

''2n^—Tbe Medical Officer; Doctor Morton, who has had the 
opportunity of seeing the prisoner every day for nearly two 
months, without any doubt, pronounces blm sane, and to have 
been sane from his first arrival at Almorah the day after the 
murder. 

*^3rd. — It is proved by the evidence of Juma and Jogya, who 
*were sent by their masters in search of fishiug hooks, or rod, 
that a few minutes before Lieutenant Layton was shot, they 
asked the prisoner where they could get hooks, and he referred 
them to Pkaheem, (a pensioner of mine, who is a fisherman, 
and was at Baguesur on 26lh April) as Fhaheem was the only 
man likely to have hooks at Baguesur, the prisoner's referring 
the Officers' servants to him shows that a few minutes before 
the murder of Lieutenant Layton, the prisoner was in posses- 
sion of his senses. 

'^4M.— After the prisoner shot Lieutenant Layton, he appears 
to have taken every precaution to protect himself. It is quite 
possible, and very probable that the prisoner was, when he 
committed the murder, under the influence of opium or ** chur- 
rus/' but that would not do away with his responsibility. 

'^ Under these circumstances the Court, agreeing with the 
Assessors in thinking it is clear hat the prisoner Joga shot 
Lieutenant Layton, find the prisoner Joga guilty of the ofieuce 
charged, viz., the murder of Lieutenant Layton, and that Joga 
has committed an offence punishable under Section 302 of the 
Indian Penal Code." 

By thb Court. 

The murder committed by the prisoner was a cool and deli- 
berate act which gave effect to a feeling and purpose of re- 
venge which he had long cherished. Although it is stated that 
on a former occasioo, several years ago, he was temporarily 
placed under Medical treatment| in con$oqaence of violent 
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Ms. coDdaot^ there is nothing to warrant the belief, or even the 

July 9. presumption, that he was at the time when he committed 

r~' the marder by reason of nnsonndness of mind^ incapable, of 

Jogiu knowing the natnre of the act, or that he was doing what was 

wrong or contrary to law. We therefore have no hesitation 

in confirming the capital sentenoe passed on the prisoner by 

the Commissioner of Kamaon; and directing its ezecatian* 



Preseni : 

GovBBNHENTi versus Cazeb Ekabt AlI| (Appaiani.} 

Crime Chabqed. — 1st Connt. Forgery of a Becord of a Court 
^^ of Jastice. 2nd Connt. — Giving or fabricating false evidence, 
Jpjy 9. knowing it to be false. 
CftMof Cbime Established. — ^As charged. 

^1if°^ Committing Officer, Mr. H. LusMngton^ Magistrate of Azim- 

1- gnrh. 

AB.i»ACT. Tri^j before Mr. A. Boss, Sessions Judge of Azimgurh, on 

Prisoner ao- the 27th January 1863. 

•wd^e blinS Eemabks BY THE SESSIONS JuDGE. — "The prisoucr is the Ze- 

deetned in•u^ mindar of mouzah Sikronr^ pergunnah QhoseCi who on the 30th 

^Iddjo^^'' August 1862, lodged a complaint in the Criminal Court, against 

Eedaroo Lall and others, under Section 432 of the Indian Penal 

Code, stating that on the 27th August 1862, they, Redaroo 

Lall and others, had collected a band of nearly 300 men, 

armed with latties and kodalies, with which (latter implement) 

they cut an embankment which was in his possession, thereby 

not only causing damage to his lands, but to some hundreds of 

beegahs belonging to the other sharers in the village. 

"The Joint Magistrate on the 3rd September 1862, sent the 
case for investigation to the Chief Constable of, the Ghoseo 
Police Station, whose report, dated 19th September idem, 
corroborates the prisoner's statement. Eedaroo Lall and others 
petitioned against the complaint and the Chief Constable's 
report stating that they were both manifestly false. The case 
was then referred to Mr. H. Morris, (the 2nd grade Magistrate) 
for investigation ; that Officer at once proceeded to the spot in 
dispute, and made a sketch of the same, which is filed with the 
misl. During the time Mr. Morris was OPg^^ on the inve^ 
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tigatioOy tbe prisoner presented a copy of an award of arbitrators tM. 
on stamped paper^ and Eedaroo Lali and others likewise pre- jjiy 9. 
scnted a copy of the same decision, bat npon plain paper. Mr. cJIIJT^f 
Morris npon a earefnl examination of tbe aforesaid copies of Cazee^Koaet 
awards, observed in one, (tbe stamped paper or tbat presented 
by the prisoner) a marked difference in two places from the 
other. On comparing Mr. Morris' sketch of the land in dis- 
pate with that of the canoongoe, conpled with the evidence 
obtained from the inhabitants of the neighboaring villages, it is 
evident that tbe prisoner has, for the pnrpose of benefiting 
himself, altered his copy of the arbitrator's award ; 1st, the part 
under which a line is drawn formerly contained the words '* that 
Sikroar is to the east of the embankment/' and that Kirmaisto 
the west, inclading the embankment. The alteration is that 
^'Sikronr is to the east of the embankment inciiiding the embank* 
ment, and that Kirma is to ihe west \*' 2ad, at the part where a 
second line is drawn, it was formerly written that '' the em- 
bajakment, 52 Itutas north to sonth includes Elirma," which 
has been altered to ''the embankment, 52 iuttas north to sonth, 
inclades Sikroar, Kirma.'' Mr. Morris measured the land and 
thereby more fally proves the forgery and erasure. 

'' The Nukul Nuvees has made no report of the above, as he 
has done of other mistakes. 

'^ Mr. Morris struck off the prisoner's suit, and sent him in to 
answer the charge of forgery under Section 471 of the Indian 
Penal Code. Tbe Magistrate concurring with Mr. Morris, 
committed the prisoner to the Session's Court. The prisoner 
for a time absconded, but upon his property being confiscated 
made hia appearance. 

f' The prisoner urges in his defence that he neither forged the 
doeoment, or gave or fabricated false evidence ; that Ramdass 
has falsely accused him; that he presented his copy just as 
lie got it. Four witnesses appear on the prisoner's behalf, one 
of whom denies ever having seen the forged document ; the 
others are unable to say whether the prisoner committed the 
forgery or not. 

''The Assessors find the prisoner guilty of tbe offences specified 
in the eharge. The Court sees no reason whatever to discredit 
the report and investigation made by Mr. Morris (which is' 
peenUarly lucid), and which fully prove that the prisoner did 
most undoubtedly alter the words as therein pointed out. The 
prisoner is a Cazee, and moreover a reputed wealthy as well 
as dishonest man. No doubt rests therefore in the opinion of tbe 

^oaitthat the Chief Constable did wilfully give a false report^ 

, •- • - • ' -■ 

14 
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IMS. and should be severely panished for the sane. The crime 

JaiT^. committed is of a most serious nature, and the prisoner richly 

r- — deseryes to snfler the utmost penalty of the law. 

Cftceeluaet *' The Court, concurring with the Assessors, finds that Caiee 

^^* Enact AH is guilty of the oflfenoes specified in the charge, m^ 

that Cazee Enaet Ali, on the 8th November 1862, at Sikrour, 

committed the offence of forging a record of the Court of Jnatiee, 

and has thereby committed an offience punishable under Seetiea 

406 of the Indian Penal Code; and secondly, at the same village, 

committed the offence of fabricating false evidence, knowing tt 

to be false, and has thereby committed an offbnee puniabaUe 

under Section 193 of the Indian Penal Code ; and the Coart 

direct that the said Cazee Enaet Ali be sentenced for the 

first count to seven years' rigorous imprisonaiient under See- 

tion 466, and after its expiration, for the 2nd count, to seven 

{ears' further rigorous imprisonment, under Section 193 of the 
ndian Penal Code. The Magistrate is called on to state whgr 
he admitted the prisoner to bail, the oflfonce not being a 
bailable one." 

Btthe Couet. 

Afr. F. B. Pearson. — The prisoner has been convicted ef 
forgeiy under Section 466, and fabricating false evidence nnder 
Bection 193 of the Indian Penal Code, and sentenced by the 
Court of Session to rigorous imprisonment for seven yeavs 
for each offence, that is to say, for 14 years altogether. Hie 
aentence is so exceedingly severe that I should have proposed 
a mitigation of it, if I were not of opinion that the conviction 
cannot safely be maintained. It will be seen that no witnesses 
on the side of the prosecution were examined in the Court of 
Session. The evidence on which the conviction rests is almost 
entirely presumptive. Because the document filed by the priseB^ 
er differs in two respects from the copy on plain paper produced 
by the other party in the dispute, it is concluded that alteratiras 
have been made by the prisoner in the document which he filed. 
But it should be remembered that the plain paper copy of the 
award is unauthenticated. I do not think that there are audi 
indubitable marks of erasure or interpolation as to prove that 
alteration has been made in the document. It is argued that 
those parts of the document which are held to have been alter* 
ed are inconsistent with the tenor of the award. I do not fisel 
sure that such is the case. I find it exceedingly diffienlt to 
understand the award myself. The question appeals to ba 
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whether the embankmeAt is wholly within mouzah Kirma; or 1863. 
partly in that mouzah and partly in moazah Sikrour. The Lower jvAj'g. 

Oourts think that under the terms of the award it is altogether 

inelnded in monzah Kirma. Bat I cannot reconcile their view ctsee E^t 
of the matter with the boundary map of moazah Sikrour in ^^ 
which the boundary of the rice field adjoining the embankment 
doea not seem to be identical with the boundary of the village. 
The field maps and khusrehs do not help much to determine 
the question. The suspicions of the Lower Courts are not im- 
probably well founded. There is weight in the arguments of 
the Assistant Magistrate. Kevertheless, so much obscarity rests 
on the point in question in my judgment as to entitle the pri- 
soner appellant to the benefit of the doubt attaching to his guilt, 
and I accordingly recommend his acquittal and release. 

Mr. J. B. fiatien. — I entirely concur. The Sessions Judge has 
oonrieted the prisoner on the comparison of a stamped, offici- 
ally attested and sealed document, with a copy on plain paper 
purporting to be of the same document, but not stamped, not 
signed, and not bearing an official seal. Also on the report of 
a Magisterial Officer giving an opinion as to the merits of a 
bonndary dispute* No evidence to p^ove the correctness of 
that opinion was taken by the Court. There may be, and pro- 
bably are^ good reasons for deciding the boundary case against 
the prisoner, but his conviction for forgery and fabricatiug false 
evidence appears to me to be uigustifiable. I would order the 
release of appellant. 



Present : 

A. RosSy 

W. Edwards, 

W. RoBBBTS, Ofg. Judge. 



> Judges. 



GtovERKiCKNT, versus Baboo Sheosahai Sixgh (1), acquittbd, 

MooNKA Singh (2). ises. 

Cbdcb Chabgrd. — Against No. 2. Fabricating false evidence ^^^' 
in a Judieial proceeding on or about 14th August 1861. Cue of 

Crdce Established.— As charged. ifoonfwSmgh. 

Committing Officer, Mr. H. Fane, Civil Judge of Mirzapore. amtbaox. 

Tried before Mr. H* Fane, Sessions Judge of Mirzapore, on coiutraetion 
file 9th March 1863. of StoOont la 
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lics. Reuabks bt the Sessions Judge.— '^ Gaya Singli and Isbree 

.Tuty*ii. Singh sued the prisoner Sheosahai Singh in the Prineipal Sadder 
Cwe^f Ameen's Court for Es. 1,720-10-0, principal and interest, the 
MdonnaSingiu amount doe to them on account of sums deposited with him by 
ftnd Id, Act Jcc^D Singh, the father of Gaya Singh, and uncle of Ishree Singh* 
XXIII of 1861, ^'The prisoner Sheosahai Singh replied, that he had repaid 
109. mtn' tl^e sums deposited with him by Jeeun Singh, and that a snm 
m*. Criminal of Rs. 5 was duc to him by Jceun Singh. He appended to bb 
Code.%civU written reply the verification required by .Section 24 of Ael 

foV^hi^priit ^^^^- ®^ ^^^^> ^^^ *'®^ ***'®^ Account Books to prove his pleas. 
mmArjtnvekti- According to his books, the sum due by him to Jeeun Singh 
^""^'^i^ed o» -^gk»n Sooddce 9th, Sumbut 1906, was Rs. 1,000, and tbd 
to have been sums paid to him after that date were as follows : — 
Sr'^a^iwi Sumbut 1907 Sawun Sooddee " ~ " 

hi a tiiit be- Sumbut 1907 Aghun Sooddee 

£rSipe™Vnt Sumbut 1908 Aghun Buddee 

wiSIt*^*aVy Sumbut 1909 Chait Buddee 

other person Sumbut 1909 Bhadon Sooddce 

]Jj!?r"*^if0 Sumbut 1910 Asarh Sooddee , „ 

impUcatert io ''In Gaya Singh's books the only sums entered as received 
S^^njru e^i'S from Baboo Sheosahai Singh, are Rs.25 on Sawun Sooddee 13th, 
perton d i d Sumbut 1907, and Rs. 25, on Aghun Buddee 12th, Sumbut 1908, 
to tbe ^^u i> and he and Ishree Singh aver that these two sums only have 
tote^in'^t ^^^^ received from Sheosahai Singh, since Aghun Sooddee 9th, 
ing 10^11 pre^ Sumbut 1906, on which date according to the books of both 
▼Station, parties the sum due by Sheosahai Singh to Jeeun Singh was 

eannot pro- Rs. 1,000. 

Si? "pe'iroi " The Principal Sudder Ameen dismissed Gaya Singh's and 
otber than iBhree Singh's claim, and decreed Rs. 5, and costs against them, 
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over bT in prisoucr Baboo Sheosahai Singh's favor, 
^art wilhoat "^^ appeal I examined the books of both parties^ and found 
haviiig first that some of the entries connected with Gaya Singh and Ish- 
•Imctto^n *o? ^^® Singh's accounts had been altered, with the view of prov- 
that Court, ing that the sums deposited with the prisoner by Jeeun Singh 
had been repaid to him ; I therefore committed Baboo Sheo- 
sahai Singh, and also his son Moonna Singh, who admitted 
that he had kept his father's books for some years, and 
was responsible for them, on the charges specified in the 
calendar. 

''The prisoner Sheosahai Singh admits at the Sessions that 
he filed his defence in Gaya Singh's and Ishree Singh's suit, 
and attested in the manner prescribed by Section 24 of Act VIII. 
of 1859, but states that he has not kept his own accounts for 
the last 16 years, and that his nephew pulthummun Singli 
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lept them till his death six years ago, since which time his \5??' 
Bon, the prisoner Moonna Singh, had managed his affairs for Jaij ii. 
him. He also states that, in conseqneuce of old age and im- c^i^^r 

E aired eyesight, he has for some years been nnable to examine BrooDB«8iiigk 
ifl bookS| and was not aware when he filed his books in 
Conrty that any alterations had been made in them, bnt beliey- 
ed. them to be correct. 

^'The prisoner Moonna Singh replies, that he has managed 
bis father's affairs for 5^ years only, and that the alterations 
said to have been made in Jeenn Singh's account, were not 
made daring the time that he has had charge of his father's 
books. 

"That the following items connected with Jeenn Singh's 
itccoants in the prisoner Sheosahai Singh's books have been 
alteredi and that new leaves have been inserted in the books 
with the view of proving bis plea that he had repaid the sums 
'deposited with him by Jeenn Singh, does not, in my opinion, 
admit of donbt. An item of Rs. 425, purporting to have beeu paid 
on Sawan Sooddee 13th, Snmbnt 1907, an item of Rs. 225, pur- 
porting to have been paid on Aghun Bnddee 12th, Snmbut 1908, 
and an item of Rs. 227, purporting to have been paid on Bha- 
don Sooddee 6th, Sumbut 1909. A close examination of these items 
in the books of the prisoner Sheosahai Singh, shews that the 
two first were originally Ks. 25 only in both instances, and 
that the figures 4 and 2 have been added since the entries were 
first made. In the "MAa buhee" (second half of page 17) 
there is a difference in the color of the ink, and in the thick- 
ness of the figure 4 of the item of Rs. 425, and this entry ap- 
pears to have been written after some previous entry had been 
rubbed out. The same entry in the column of particulars has 
also been altered, for the 4 of the Rs. 425 is smaller than the 
25, the space for its insertion being small. In the correspond- 
ing entry in the roznamcha^ the 4 has not been added, but the 
whole page (46) in which it is written, has evidently been 
changed and inserted after the removal of the original page. 
Pages 46 and 45 are shorter than the others towards the end at 
whieh the pages are stitched, and the color of the paper is 
different. In the lekha buhee (page 17), the first 2 of the item 
of Rs. 225 differs very much from the second 2. The page ia 
the roznamcha on which this item is entered, is thicker than the 
dther pages of the book, and has evidently b^en changed. Ia 
ihe'^puckeerokur" (page 138) the addition of the 2 is mani- 
ttUt from its being written beyond the crease in the page. The 
tfrst 2 of the item of Rs. 227 in the '' lekha buhee'' (page 17) 
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.^* aad '^pu^?Are« roArur/^ (page 11^ has been added after the eatry 
July 11. was first made. The page (49) of the ^'roznamcha^ " on whiek 
ci^f^ this item appears^ as well as the preeeding page (48) has beea 
MoouiiaSiiiglL changed. This is evident from their projecting bejond the 
others towards the end at which the book is sewn, and abo 
from their being less in breadth, and from the blot of ink at th« 
fieWn end of the book not having discolored these two pagei. 
The item of Rs. 100-4-9 in the prisoner's ''iekha buhee" (page 
17) has also been altered, and there are nnmeroos alterations 
and erasures in other parts of the prisoner's books. The pri- 
soners Sheosahai Singh and Moonna Singh do not deny that the 
alterations above-mentioned have been made in the books filed 
by the prisoner Sheosahai Singh ; the former asserts that be 
was not aware of them, the latter that they were not made 
daring the time that he has bad charge of the books. 

** Though there can be no donbt that Sheosahai Singh has 
made use of fabricating evidence in a judicial proceeding, and 
that the attestation of his written defence in the Prindpal 
Sudder Ameen's Court is false, I am of opinion on fall con- 
sideration of the circumstances that, in consequence of old age 
and infirmity, and from his not having managed his business 
himself for some years, the prisoner was niit aware, when 
he filed his accounts and pleaded re-payment of Jeenn Singh's 
money, that the accounts had been altered, or that the money 
had not been paid, but that he certified and deposed as direct- 
ed by his son Moonna Singh, who had managed bis affairs for 
some time. 

'^ Moonna Singh is, in my opinion, the person to blame in this 
matter. He urges that the alterations in the accounts have 
not been made since he has managed his father's affairs, bnt 
as he admits that he has had charge of his father's books for 
upwards of five years, and as it is most improbable that the 
alterations in Jeeun Singh's account were made before Gaya 
Singh and Ishree Singh instituted their suit in 1861, for the 
money deposited by Jeeun Singh with Sheosahai Singh, I think 
it may be assumed that the alterations were made during the 
time that Moonna Singh had charge of the books, and widi hit 
knowledge and connivance. The Court concurring with the 
Assessors, finds that Baboo Sheosahai Singh, son of Pahar 
Singh, is not guilty of the offences specified in the charge, 
namely, that Baboo Sheosahai Singh has committed thb 
offences of forgery, fabricating false evidence in a judicial pro- 
. ceeding, and using and giving evidence known to be fiilse, 
, and has thereby committed offences punishable under Sectioaa 
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466, 466, Ids and 196, respectively, and the Court directs that iM. 
Ibe said Bahoo Sheosahai Singh be discharged. And the Court j^^^ ^^ 
•aneunring with the Assessors, finds that Moonna Singh, son of ^^TZ^ 
Baboo Sheosahai Singh, is guilty of the offonoe specified in the MomoaS^gh; 
eliarge, namely, that Moonna Singh has committed the 
ofibnce of fabricating false eyidence in a judicial proceeding, 
and has thereby committed an ofifence punishable under Sec* 
tion 193 of the Indian Penal Code, and the Court directs that 
the said Moonna Singh, son of Baboo Sheosahai Singh, un* 
dergo three years' rigorous imprisonment. '' 

By the Coubt. 

Mr. W. Roberts. — Qaya Singh and Ishree Singh, sons of 
Jeeun Singh, sued Baboo Sheosahai Singh to recoyer the prim* 
eipal and interest of certain deposits, lodged by their father 
with the defendant, Sheosahai, as their Banker. 

Baboo Sheosahai, the defendant, among other things, urged 
that among various payments, made two items which the 
plaintifb averred to be cash Bs. 2b, were really Rs. 225 and 
Bs. 42b respectively ; and the Baboo, the defendant, produced 
his account books to prove this statement. Another sum of 
Bs. 227 is said to have been fabricated. 

In appeal by Baboo Sheosahai, the Judge thought the items, 
as averred, were fabricated. He therefore, after disposing of 
the Civil suit, transferred the case for preliminary investigation 
of the charge of fabrication, to the miscellaneous side of his 
Cdurt. 

Daring the investigation, the Judge summoned Moonna 
Singh, the son of Baboo Sheosahai Singh; to answer for the 
offence of fabricating false evidence under Section 193, Indian 
Penal Code. Moonna Singh did not appear in the case as plain- 
tiff or witness. 

However, the Judge committed both Baboo Sheosahai Singh 
and his son Moonna Singh for trial at the Court of Session. 

But the Judge acquitted Baboo Sheosahai on the ground, 
that, for many years past, his son and a nephew had kept the 
accounts. But he convicted Moonna Singh of the offence of 
fiibricating false evidence. 

The appeal urges two points ; Ist^ defect of procedure; 2nd^ 
want of proofl 

On the first point it is contended that the appellant in this 
Crininal case, was not a party to the Civil proceedings as wit- 
ness or plaintiff or otheiwise^ and that the Civil Judge, after 
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1863. dispostug of the Ciril sait, and daring the preliminaty ioTeati* 
JqiTil gation, sammoned him to answer to the Criminal charge of the 
— ' offence under Section 193^ Indian Penal Code^ which^ it is 
ifg^nlslnffh. argucd, hc was incompetent to do. 

Had the case been sent to the Magistrate for preliminafj in- 
restigation, he might, with the sanction of the Judge, liaTc 
summoned Moonna Singh for an offence against public jnstiee 
already committed in a case tried by the Judge. The Cuart 
held otherwise under the old law. Act I of 1848, ruling (rietr 
Beaufort, 4556) that only those parties ushom the Civil Court 
indicated, could be prosecuted, and that the omission of any 
one party was incapable of being rectified by the Judge, affc^ 
the case had been made over to the Magistrate. Now, how- 
ever, persons may be made over to the Magistrate with the 
sanction of the Court, and such sanction may, under the pre- 
sent law (Section 169, Criminal Procedure Code), be given at 
any time, and not only against a witness, but any ''other 

Sirson," (Section 16, Act XXIII. of 1861) who may appear to 
e Civil Court, at the time of hearing the suit or subsequently, 
to be guilty of the offence. 

The Magistrate could not take the case up under Section 68, 
Criminal Procedure Code, because the matter had been already 
before the Civil Court ; though he might, I conceive, bad the 
alleged fabrication not been the subject of legal proceedings, 
have initiated the prosecution, or, on complaint, he or other 
Officer with full powers of a Magistrate mi^ht entertain the 
charge. 

Rut I think that under the terms of Section 16, Act XXIIL 
of 1861, the Civil Court on cause being shewn, might author- 
ize the prosecution of parties not named or accused by it ; 
otherwise the offender might escape altogether. And what the 
Magistrate in such cases may legally do, the Civil Judge is, 
when conducting the preliminary investigation, competent to 
do also. 

'Before disposing of the case, I would like to have the opi- 
nion of my colleagues on the question of procedure. As to 
whether in oases of the offences enumerated in Section 16 and 
Section 19, Act XXIIL of 1861, and Sections 169 and 170, 
Criminal Procedure Code, the Magistrate may call upon parties 
not named by the Civil Court to answer such charges, the 

Sreliminary investigation of which has been made over to him 
y the Civil Court, provided he obtains the sanetion of the Court. 
Also, whether the Civil Courts when engaged in such investiga- 
tions, can summon such parties on discovering their participatien 
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in tbe fabricated evidence or forged documents, altbongh sncb id69* 
persons were not before the Court wben the Civil cause jaiyii. 
was tried ! OiMof 

Mr. A. Boss. — I concur in the view taken by Mr. Roberts on liooouaSiiigh* 
both the points put by him^ that is, I think under the present 
I^w, the Magistrate; with the functions of the JudgC; or ttre 
Judge himself; making the preliminary enquiry with a view to 
commitment; may call upon parties not before the CivilCourt 
wben the Civil suit was tried; to answer to charges of offences 
alleged to have been committed in connection with such Civil 
suit. But I do not think (as we have already held, I think;) 
that a Magistrate is authorized altogether to initiate a charge 
against a person of an offence said to have been committed 
before a Civil Court; on information received by him in which 
such Civil Court had taken no action at all. But if the Civil 
Court had made over A.^ and the Magistrate in the course of 
tbe enquiry discovered that B. was the offender; he might ob^ 
tain sanction to investigate tbe charge against B. 

Mr. W. Edwards. ^ 

Mr. F. B. Pearson. > We concur with Mr. Ross; 

Mr. J. H. Batten. ) 

Mr. W. Boberts. — I proceed now to decide on the merits : my 
colleagues being unanimous that the Sessions Judge was com- 
petent to put Moonna Singh on his trial. 

I do not think the evidence is sufficient to bring home the 
charge of connivance in effecting the alteration to Moonna 
Singh under Sections 193; Indian Penal CodC; or 463; ludiaa 
Penal Code. The alleged alteration iS; admittedly^ in the ac- 
counts of a time when Moonna Singh had not charge of the 
books; the entry is not found to be in his hand-writing ; and 
though it was probably made^ as suggested by the JudgC; there 
is nothing to prove that it was not ordered by some other 
party (Sheosahai for instance) without Moonna Singh's know* 
ledge. 1 would therefore acquit him, 

Mr. W. Edwards. — ^I concur. 
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1868. 

July 17 > 

CaM of 
Sib Deb . 

Abstbaot. 

Sentonee of 
CommiMioner 
retiQced, the 
evidence not 
being o n ■ i- 
derea ■officl- 
ent to warrant 
the selection 
of the particn- 
lar prisoner 
for the severe 
panifl h m e n t 
of ten years* 
rigorons im- 
prisonment 
nnder Section 
8(H, IndUn Fe* 
nal Code, the 
deceased hav 
Ing met h i ■ 
deathinario^ 

Held also 
that there was 
norcal**dyinjr 
declarati ou* *' 
Held that the 
proeedare of 
the Commis- 
sioner was 
erroneous in 
examining the 

Srisoneronhis 
rst pleading 
of not guilty, 
and the 
sentence o f 
•* imprigon- 
metU with 
jo^or" instead 
of •* rigor- 
OQS imprison- 
ment" involves 
a term not r6< 
cognized by 
the law. 



Present : 

W. Roberts, Offg. Judge. 

J. H. Batten, Offg. Extra Judge. 

GovEBNMENT, versus (1) Sib Deb, ( (2) BmooA, (3) Eishkoo, 

(4) BUTCflOOA, (5) TlLOOA, ACQUITTED.) 

Crime Charged. — Against Nos. 1, 2 and 3^ Calpable Homi- 
cide^ not amonntkig to murder. Against Nos. 3 and 4, Rioting. 

Crime Established. — As charged. 

Committing Officer, Mr. B. W. Colvin, Senior Assistant Com- 
missioner of Kumaon. 

Tried before Lieutenant Colonel H. Ramsay, Commissioner 
of Kumaon, on the 21st December 1862. 

Remarks BY the Senior Assistant Commissioner. — "The 
facts of this case which are clear amount to this, that a dis- 
pute arose between Sib Deb and Jussolee, on which their res- 
pective friends (who are old and bitter enemies) joined them, 
and a riot arose in which Kumulooa received a fatal blow on 
the head. In spite of the reciprocal accusation of the parties, 
there is no reason to suppose that any more dangerous weap- 
ons were used than stones, and such field implements as were 
on the spot ; the fatal blow being probably inflicted by one of 
the latter. 

'< It is impossible to say with which side the provocation lay ; 
but it is certain that both sides were guilty of rioting, and under 
Sections 149 and 300, Exception 4, Penal Code, Sib Deb's side 
are guilty of culpable homicide, not amounting to murder. 

" Owing to the absence of any thing like impartial testimony 
in this case, it is impossible to ascertain precisely who were 
present in the riot. This much is certain that there were more 
than five on each side, which is necessary to constitute the 
offence of rioting ; but I see no prospect of a conviction against 
more than the five prisoners now committed against whom the 
evidence (especially that of Madho and Poonyea) coupled 
with their own admissions are conclusive. 

" The Court accordingly direct that Sib Deb, Birooa (son of 
Gunga Ram,) and Kishnoo be committed to the Sessions on a 
charge of culpable homicide, not amounting to murder, which 
is punishable under Section 304, Penal Code, and Section 149, 
and Butchooa and Tilooa on a charge of rioting, punishable 
under Section 147, Penal Code, 
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Remarks by thb CoftmissiOKER. — " In this case every point m«» 
of importance almost is so obscnred by false statements, that it jaiy 17. 
is difficalt to say whether Enmnlooa, deceased, was wounded in ^^^^ 
an a£fray^ or by one party, who afterwards made up an affray case Bib Deb» 
to save themselves. It is proved that on the morning of 29th 
Bhadan^ i. e., 12th September 1862, Jassolee and Sib Deb had 
a quarrel. Kumulooa (her brother) came to rescue his sister, 
when he received such injuries as caused his death on 14th 
September. Whether the dispute originated, as Jussolce says, 
on Sib Deb driving his cattle into her field, or, as Sib Deb says, 
about a boundary, it is clear that Sib Deb commenced the dis- 
pute, and from his having been wounded there is no doubt he 
was engaged in the dispute in which Kumulooa lost his life. 
The affray, or murder, or whatever the riot was, took place in 
front of the village, and all the villagers must have seen it, yet 
no trustworthy evidence is procurable to show who the guilty 
parties were. It appears from the evidence that there were 
others quite as guilty in the riot as Kos. 2, 3, 4 and 5, but 
after taking part in the riot they complicate the facts of the 
case by giving false statements. Hyat Singh and Umrtooa are 
mentioned as leaders, but they have not been committed. I 
am of opinion that at first there was no affray, that Kumulooa 
was wounded at first on Sib Deb's quarrel with Jussolee, about 
the cattle going into her field, and Sib Deb had an active part 
in the maltreatment which led to his death. I think this is 
established ; but Kos. 2, 3, 4 and 5 appear no more guilty than 
a great many others in the village. The Assessors give an 
opinion that it is not clear who struck Kumulooa the fatal 
blow; that No. 1, Sib Deb, 2,Birooa, 3, Kishnoo are more guilty 
than N08. 4 and 5. After a careful examination of the record, 
I have no doubt of the guilt of Sib Deb, No. 1, but I do not feel 
satisfied that Nos. 2, 3, 4 and 6, are more guilty than many 
others who have not been committed, and it is clear that the 
whole village by misrepresentation tried to conceal the cul- 
prits. I sentence No. 1, Sib Deb, to ten years' imprisonment. 
I acquit Nos. 2, 3, 4 and 5, and I fine the village five hundred 
Rupees." 

By the Court. 

Mr. J. H. Batten. — ^This is a case clearly triable under Sec- 
tions 149 and 304, by Exception 4 of Section 300, as quoted by 
the Committing OflScer, Mr. B. W. Colvin, although the Com- 
missioner has treated the charge as one of culpable homicide 
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^^ BOt amouBiing to murder voder Seetion 304 only; and it wonM 
July 17. bave been better to baye kept to tbo cbarge aceording to the 
^^f terms of Section 149, as well as Section 304. Bat this is a matter 
8ib UeU of form and of no real importance. It is quite evident tbat both 
the Committing Officer, and the Commissioner, in bis capacity of 
Sessions Judge, consider that the deceased Kumulooa met his 
deatb in an qffray or rM, The point for decision by the Ap- 
pellate Court is whether the prisoner Sib Deb bebaved with 
such prominent guilty violence as to justify the Commissioner's 
selection of him alone for the severe punishment inflicted under 
Section 304. It is here to be noted that the Assessors convict- 
ed Sib Deb and two others, as principally concerned in the riot 
which led to the death of Kumulooa; but they made no distinc- 
tion between Sib Deb and those two others. The evidence ap- 
pears to bear out this verdict ^ but the Commissioner consider- 
ed that other parties equally guilty oughi to have been commit- 
ted and were not ; and therefore he did not accept the verdict 
Against the two men Birooa and Kishnoo, and Butchooa and 
TilooUy^^onvicted by the Assessors of simple rioting. I myself, 
especially after Colonel Ramsay's condemnation of the whole 
evidencCi do not think that such a case hi^ been made out 
against Sib Deb as to justify the severe sentence of ten years' 
rigorous imprisonment, though I do consider that he was one 
member of an unlawful assembly in which culpable homicide 
was committed. 
There is no real or legal '' dying declaration " in this case. 
■m pi,««<^ • A niA\ ^ The Putwarce or local Police Officer, 

* Bbngfgee and Biaiiee. i - i t^ i i j 'x- 

who took Kumulooa s deposition, was 
not examined at the Sessions Court. Of two witnesses* to 
the statement made by the wounded man, one says that Kumul- 
ooa named Sib Deb, Purmesra, Umrtooa and Mya, as bis assail- 
ants ; the other says that Kumulooa named Myaram, Umrtooa 
and Birooa, and that Kumulooa mentioned a sword as the 
lethal weapon. 

The evidence of Mussumat Jussolee, sister of deceased, and 
Bhuggooa, would be important in an accusation against Umrtooa^ 
but does not convict Sib Deb of inflicting the fatal wound. 
The medical evidence is opposed to the notion of a sword 
having been used against Kumulooa. 

On the whole, I think that the special selection of Sib 
Deb for a severe sentence is not borne out by the evidence 
against him. I would, therefore, reduce his sentence from 
ten years to three years' rigorous imprisonment. 

The case will go before another Judge. 
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I note m this ease that, as far a»the record is to be relied on, ^^ 
it wonld appear that the prisoner was examined by the Sessions juiy n. 
Oonrt at the time of his Jirst pleading of not guilty. There is caieor 
nothing to shew that he was allowed a final defence at the sib Deb. 
eonclusion of the eyidence for the prosecution. Perhaps his final 
defence was tacked on to his first pleading ; bat this does not 
appear. The prisoner was drawn into a statement condemna- 
tory of himself as present at the riot, by the Commissioner's ques- 
tions on his first plea of ^ not gnilty.' This proceeding is qnite 
opposed to the Law. 

I also note that the Commissioner has sentenced the prisoner 
to imprisonment with labor. The Penal Code recognizes no 
snch punishment. 

The prisoner should have been sentenced to rigorous impri^ 
sonment. But this again is only a formal error. 

The illegality of the Commissioner in sentencing a whole 
village to fine in this case has already been remedied, and the 
fine has been annulled. 

Afr. W. Roberts. — I concur in the proposed reduction of 
sentence, and in the foregoing remarks on the informalities in 
the proceedings ot the Commissioner. 



Present : 

A. Ross, Judge. 
P. B. Peabsok, Ofg. Extra Judge. 

Case No. 1. 

GoYEiiNMENT, versus (1) Dewanah^ (non-Appellant,) (2) 
SooKHBAM, (3) Sheo Singh, (Appellants.) 



im. 



Crimb Charged.— Against Nos. 1, 2 and 3. House-breaking 

by night in order to commit theft. 2nd Count. — Dishonestly 1£J^« 

receiving stolen property. 3rd Count.— Habitually dealing j^^^^^^ 

in stolen property. t wo othtw . 

Crime Established.— Against No. 1. Not proved. Against awtbaot. 

Nos. 2 and 3. 1st Count.— Dishonestly receiving stolen pro- — 

perty. 2nd Count,— HaMtwUy dealing in stolen property. p^?tj wqS^ 
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im. Case No. 2. 

July 20. 

^^^^ Crime Charged. — Against Nos. 1, 2 and 3.—- House-breaking 
Deivfl^ir and by night in order to commit theft. 2nd Connt. — ^Dishonestly re- 
t wo other i. cciving Stolen property, 3rd Connt. — ^Habitually dealing in 
infir to three stolcu property. 

tf£!I" bbe^at Crime Established.— Against No. 1. Not proved. Against 
diflTerent timet, Nos. 2 and 3, as charged. 

was foaml m ' " 

the poeseation CaSE No. 3« 

of the prisoner, 

dieted in ^"h Crime Charged.— House-breaking by night in order to com- 
of the three mit theft. 2nd Count.— Dishonestly reoeiving stolen property. 
SSnce^tpeci- 3rd Count. — Habitually dealing in stolen property. 4th 
tit>n ill ^iS- Count.— Oflfering gratification of Bs. 10 to Chief Constable in 
d\an Penal Consideration of Screening offender. 

Smced*^by'the Crime ESTABLISHED. — Agaiust No. 1. — ^Housc-breaking by 
BesRiona Judge, night in Order to commit theft. 2nd Count, — Habitually dealing 
2i ttie^P?op«I in stolen property. Against No. 2. Ist Count. — Dishonestly re- 
ty waa par- cciving stolcu property. 2nd Count. — ^Habitually dealing in stolen 
priVo n e r at property. 3rd Count.— Offering gratification to the Chief Consta- 
Mme tSae the ^^^ ^° consideration of screening himself. Against No. 3. 1st 
pnrchaae waa Couut. — Dishonestly receiving stolen property. 2nd Count. — 
and^'^puiSh- Habitually dealing in stolen property, 
able only aa Committing Officer. Mr. S. N. Martin. Officiating Magistrate 

(meoflBBnce,not ^^ a^u^«„«^J^« ^ «? o 

by three Mpa- of Scharunpoor. 

rate aenten- Tried before Mr. S, J. Becher, Sessions Judge of Seharun- 

^TheSeaaiona poor, on the 23rd of February. 

Jodfi^e likewiae 

eonvioted the ^m vr-. •« 

priaoner in CASE ^O. 1. 

eaoh of the 

the off en oe REMARKS BY THE SESSIONS JUDGB. — " In CaSC No. 3 of the 

Seo^on4i^,in- Magistrate's Calendar, the three Assessors unanimously acquit 

c*de ^H^fd ^^^ prisoner Dewanah, of all three charges, as there is not 

tiwt^ tiiat ^of- proof against him. They unanimously conyict the prisoners 

havebeenueat^ Sookhram and Sheo Singh of the 2nd and 3rd Counts charged. 

et^aa a Vo^ie ^' I coucur in ttiis vcrdict as to all the three prisoners ; there 

nwde*the* Mb- ^^ ^^ proof against Dewanah. Sookhram confesses to having 

jeotofthreeae- received the stolcu lotah from the prisoner Dewanah, among 

•eoS^^f^^^ other things purchased, and this (Jotah) brass cup is shown to 

be marked with the owner's name, but as the plaintiff did not 

name the two necklaces at the Police when reporting the theft 

on its occurrence, he has not proved them to belong to him, and 

is not entitled to receive them as his property. They will be 

placed with the other suspicious itnd unclainied property.. 
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" Final orders will bo passed as to the prisoners Nos. 2 and 3, ij^ 
after the completion of the other trials, and prisoner Dewanah joiy a), 
is acquitted. ^;^f 

Dewansh aud 

Case No. 2. *^^ ^'»'^'*- 

'^The three Assessors nnanimonsly acquit all three prisoners 
on the first charge, but convict them all on the 2nd and 3rd 
charges. 

'^I concur in their verdict as to the whole on the first charge^ 
and Nos. 2 and 3 on the 2nd and 3rd charges, but I acquit pri- 
soner No. 1 on these charges also. 

''As these prisoners are on their trial on separate charges in 
other cases, I shall pass sentence after the completion of the 
whole, regarding prisoners Nos. 2 and 3. Dewanah is acquitted 
in this case. 

Case No. 3. 

^'The two other trials of the same prisoners, as in Gases Nos. 3 
and 4, having been completed, I proceed to record the particu- 
lars of the whole, and to pass a consolidated sentence in 
accordance with the unanimous verdict of the Assessors against 
prisoners Nos. 2 and 3^ and No. 1 in this case. It is shown 
that, from the months of July to December 1862, frequent thefts 
had been committed in the Town of Mooznffernugger, and pro- 
perty to a considerable amount carried off without the Police 
being able to trace the offenders, but on this case of theft (in 
the house of one Mungut Rai to the extent of 1,110 Rupees) be- 
ing reported, Mr. Cumberlege, a European Chief Constable, 
went in person with other Police Officers to make enquiries 
on the spot, and thus led to the detection of the crime charged 
against Dewanah, and the recovery from the house of the pri- 
soners Sookhram and Sheo Singh of stolen property in this 
and the other cases. These latter prisoners stated that they had 
purchased all this property from the prisoner Dewanah and 
others, and had paid them in the presence of witnesses ; but 
these witnesses are not to be relied on^ for if they were present 
they are liable to be implicated as abettors of the 2nd charge, 
from the miscellaneous nature of the articles of property, and 
the fact of the prisoners 2 and 3 being buneahSj and merely 
selling grain, the purchase of cloth, silver ornaments, brass 
pots and pans, female dresses, silver lace and chintzes in the 
pieces, most have struck them as suspicious. 
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wiw. '< The prisoner Dewanah is represented by the Police to t^ a 

July 20. well known bad character, and is proved to bare been suspect* 
^^j^f cd on several occasions of participation in thefts, and once to 
rewallaif and have been imprisoned in default of giving security for good 
two othew. conduct. The proofs in this case against him are in my opi- 
nion sufficient, though there is no eye-witness to the fact of the 
burglary and theft; and, moreover, it is sufficiently proved 
that he is guilty of charge No. 3, and is an habitual dealer in 
stolen property. 

"The recovery of stolen property in all the three cases of 
burglary and theft from the house of the prisoners Nos. 2 and 
3, who are brothers, and are shewn to have been present at 
the time the property was recovered from them and to live in 
the same premises, if not in the same apartments, is fully 
established, the nature of the property recognized and sworu 
to by the plaintiff in each case corroborated by witnesses, 
the fact of the admission of the prisoner Sookhram that he 
bought this property from the prisoner Dewanah, No. 1, and 
the various nature of the property such as no shop-keeper 
sells from a shop kept for the sale of grain and articles of 
food, besides the recovery of much valuable suspicious pro- 
perty consisting of jewels, &c., which no person has yet claimed, 
and of a false Queen's coin and mould with other materials 
used for making false coins from his house, — all lead to the 
conviction on my mind of his being jointly, with his brother 
Sheo Singh, No. 3, a professional receiver and retailer of stolen 
property. 

'^The Court concurring in the unanimous verdict of the Asses- 
sors, convicts the prisoner Dewanah No, 1 on the 1st and 3rd 
Counts^ charged^ and that the 1st charge is not proved against 
prisoners Nos. 2 and 3, but convicts them of the 2nd and 3rd 
Counts charged, and prisoner No. 2 on the 4th additional 
charge also. 

"The Court, therefore, convicts the prisoner No, 1, Dewanah, 
of charge No. 1, under Section 457, and 3rd charge, under Sec- 
tion 413 of the Penal Code, and sentences him to ten (10) years' 
rigorous imprisonment. 

The Court convicts the prisoner No. 2, Sookhram, on charges 
Nos. 2, 3 and 4, under Sections 411, 413 and 214 of the Penat 
Code in this case, as also in the other two cases Nos. 3 and 4 
this day tried, and sentences him to eight years' rigorous impri- 
sonment. 

" The Court convicts the prisoner Sheo Singh, No. 3, in this 
and the other two trials^ cases Nos. 3 and 4, under Sections 
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411 and 413 ob the 2nd and 3rd charges, named therein, and ^ 
sentences him to eight years' rigorous imprisonment.'' Jaiy 20; 

Case of 

Bt the Court. D«waiuii«ad 

twooUien*. 

Mr. F. B. Pearson. — The two prisoners who have appealed 
were convicted of the oflfences specified in Sections 411 and 
413 in three separate cases, and the prisoner Sookhram was 
also convicted in one of the cas^ of the fnrther ofience speci- 
fied in Section 214 of the Indian Penal Gbde^and a consolidated 
sentence of eight years*^ imprisonment was originally passed 
upon them both by the Sessions Judge, who at the same time 
convicted the prisoner Dewanah, who has not appealed, of 
the ofifences specified in Sections 413 and 457, in one of the 
aforesaid three csseS| and sentenced him to imprisonment for 
ten years. 

The Judge was directed by the Court's order of the 30th 
AprH last to pass separate sentences for the several offences 
in reference to the provisions of Section 4& of the Criminal 
Proeednre Code.. 

Instead of doing as he was directed, he has, fn respect of 
the prisoner Dewanah, again passed the same consolidated 
sentence as before. As regards the other two prisoners, the 
appellants, he has passed separate sentences in the severaF 
cases, but not for the several offences. 

In my- opinion it is nat satisfactorily shown by the evidence 
that the prisoners, appellants, live in one and the same house.^ 
Their houses are said to be within the same enclosure. Sheo 
Singh is not proved to have taken part in the purchase of the 
stolen property, nor war any portion of it found in his house. 

Under the circumstances, 1 conceive that his conviction of 
the ofience specified in Section 411 of the Indian Penal Code, 
cannot be sustained in anv of the cases. 

The CTidenee leads to the conclusion that the stolen proper- 
ty was purc^sed by Sookhram from Dewanah at one and the 
same time. In other words the purchase was a single acft 
and punishable only as one offence, not by three separate 
sentences* 

Consequently, the evidence must be held to be wholly in- 
sufficient for the conviction of either of the prisoners, appel* ^ 
lants, of the offence specified in Section 413 of the Indian 
Penal Code. That offence, moreover, should have been treat* 
ed as a single offence, and not made the subject of three sepac 
rate penal sentences. 

16 
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18^ I would acquit the prisoner^ Sheo Singh, altogether in all 

July 20. the cases and direct his release. 

^^I^f 1 would acquit the prisoner Sookhram of the offence speci- 

Dewanah and fiod in Scotion 413 in all the cases, and of the offence specified 
two others, jjj Section 411, in cases 3 and 4, I would not interfere with his 
conviction in case No. 6 of the offences specified in Sections 
411 and 214, hut would annul the sentences passed on him 
by the Lower Courts and sentence him to rigorous imprison- 
ment for three years for the offence specified in Section 411^ and 
to rigorous imprisonment for three months for that specified in 
Section 214, — to commence the one after the expiration of the 
other, — the first imprisonment to be reckoned from the date 
of the Sessions Judge's original consolidated sentence. 

Under Section 404 of the Criminal Procedure Code, I would 
annul the consolidated sentence a second time passed on the 
prisoner Dewanah, and direct the Judge to pass separate sen- 
tences on him for the two offences of which he stands convict- 
ed, in conformity with the Law and the order previously com* 
municated to him. The case will go to another Judge. 

Mr. A. Boss. — I conqnr with my colleague, Mr. Pearson, in 
thinking that there is no evidence to shew that Sheo Singh 
was a party to the receiving of the stolen property. I am also 
of opinion that there is no evidence to shew that the stolen 
property found in the house of Sookhram was purchased at 
several times; the presumption is that, as represented by 
Sookhram, it was purchased at one time. I concur, therefore, 
in acquitting Sheo Singh altogether in all the cases, and 
would convict and sentence as proposed by Mr. Pearson. In 
regard to Dewanah, I concur in the order proposed by Mr. 
Pearson. Orders will issue accordingly. 
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Present : 
W. Wyntabd, Judge. 
W. Roberts, Offg. Judge. 
P. B. Peabsok, Offg. Extra Judge. 
GOVERNMENT; persus HuBDEOi f Appellant. J 

Crime Charged. — ^That defendant imported connterfeit coin, 
knowing the same to be counterfeit. That he possessed coun- 
terfeit coin, &Q.y knowing it to be counterfeit when he became ^^l2^ 
possessed of the same. Case of 

Crime Established. — ^As charged. ^* 

Committing OflBcer, Mr. D. M. Gardener, Assistant Magis- aboteaot. 

trate with full powers. Held that. 

Tried before Mr. W. S. Paterson, Sessions Judge of Agra, on f^^^^^^j 

the 27th April 1863. prooeedingsin 

Remarks bt the Sessions Judge.— "The Deputy Magistrate Jj COTr&hTd 
of Bah obtained information respecting the importation of coun- been ]|^^fl^^^? 
terff'it coin by the defendant^ and caused him to be searched !^1^d^d{tho 
on his return to his home. Twenty counterfeit gold Mohurs of irre<?aiaipitie« 

ij ^ J !.• "^ ^ were not gacU 

unpure gold were found upon him. as matenaUy 

''The defendant admits that he purchased the Mohurs for Se^'l°ctti^*. 
Rs. 15 and 17 at Gwalior^ with a view to profit by their sale ; or to render 
and denies that he has offended against law, because such ^ f^rf^er e 
Mohurs are bought and sold, and such were on one occasion with the ser^ 
received at the Treasury and sold on account of Government. ^^tuesJ^qns 
Denies having made or fraudulently issued the Mohurs. ^e^'wc ee d - 

'^ From the evidence of various witnesses it is shewn that the iv^f were re« 
Mohurs are not of the Moorshedabad Mint, but counterfeits of «^^' 
such Mohurs ; and the defendant does not deny this fact. They 
are also shewn from the same evidence to be impure, the Moor- 
shedabad Mohur being worth Rs. 21 and 20 : these of much less 
value from the admixture of base metal. 

" The Assessors give a verdict of proved* 

^^ I concur. The defendant admits that he purchased the Mo- 
hurs for profit at Gwalior ; they were found upon him in British 
territory where he resides. They are shewn to be counterfeit. 
It does not avail the defendant that bankers are known to pur- 
chase such Mohurs ; they may do so and possess them at the 
risk of a similar charge. The Mohurs are not only counterfeit 
but far below the standard. 
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1868. "«< The Court, ooncnrring with the Assessors, finds that Hardeo 

July 24. is guilty of the ofience specified in the charge, viz., that he has 

^r— . imported counterfeit coin, an ofience punishable under Section 

flard^ 237 of the Penal Code, and the Court sentences the said Hnr- 

deo to (6) six months' simple imprisonment. 

'^ The twenty Mohurs will be confiscated and sent to the 
Calcutta Mint." 

By the Court. 

ifr. W. Rdberis.'-^^'The Deputy Magistrate of Bah (Mr. 
^' Martin, Patrol, subordinate Magistrate of the first Class) 
*^ obtained information respecting the importation of counterfeit 
^< coin by the defendant, and caused him to be searched on his 
^< return to his home. 

** Twenty counterfeit Gold Mohurs of impure gold were 
found upon him. " 

I quote the foregoing from the statement of the Sessions 
Judge, who has found Hurdeo guilty and sentenced him to six 
(6) months' simple imprisonment. 

But the Deputy Magistrate had no authority to institute the 
search and initiate the investigation, as he is not a Magistrate 
in charge of a Sub-Diyision of a District. 

Moreover, he bad not power to commit the accused to the 

Sessions,* and he should have abstained 

•See the Government Or* from taking any evidence in the case, 

^';K9th&r^^ under Section 276, Criminal Procedure 

General i^epj^J^fjXJP""^- Codc. He did Subsequently refer the case 

graphs land oespecmlly. ^ .» r^ j t i j ^v ^ n 

to Mr. Gardener, who had the full powers 
of B Magistrate, but Mr. Gardener was not the Magistrate of 
the District, nor was the case referred to him by that Magis- 
trate, or brought up in the first instance by a Police Officer, or 
by a complainant. Mr. Gardener fhrther committed the irregu- 
larity of taking the evidence of the witnesses for the prosecu- 
tion on the 11th April (except the evidence of Devee Doss whose 
deposition was taken before him in February, before the case 
was sent in to him by Mr. Martin, u e., before the 4th March) 
after he had committed the accused for trial, and without, ap- 
parently, giving him an opportunity for cross-examination. 

In fact, there was no legal evidence of an ofience triable at 
the Sessions Court when the accused was committed for trial. 

The proceedings of the Court of Session appear to be regular 
enough, but the law does not authorize the commitment for such 
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SB offence as that of Section 237, Indian Penal Codoi witfaont 
the existence of evidenoe snfScient for conyiotion by the Court 
of Session, Section 225. 

I would, therefore, quash the conviction and remit the case 
with directions to the Magistrate of the District to proceed 
according to law. 

The case will go to another Judge. 

Mr. F. B. Pearson. — 1 concur in the view taken by Mr. Roberts 
of the irregularity of the proceedings of Messrs. Martin and Gar- 
dener previous to the commitment of the prisoner and his trial 
by the Sessions Court ; but I am of opinion that interference with 
the sentence passed on him by the Sessions Court on account of 
such irregularity is barred by the provisions of Section 426 
of the Criminal Procedure Code. The sentence was passed by 
a competent Court. No defect in the charge or proceedings on 
trial is apparent. The conviction is sustained by the evidence, 
and the punishment is not excessive. The prisoner was not, 
as I conceive, prejudiced by the irregularities which are noticed 
in the proceedings preliminary to commitment. I would not 
therefore interfere in the appellant's favor, but would simply 
direct the Sessions Judge to draw the attention of the Magis- 
terial authorities to the irregularities above-mentioned, and 
enjoin the avoidance of the like, and a strict conformity to the 
law in future. The case will go. to another Judge. 

Mr. W. fVynyard. — For the reasons given by Mr. Pearson, I 
agree veith him in thinking that the conviction should hold 
good. The Judge will be directed as proposed by Mr. Pearson. 



Jttly SI . 

CaMof 
Hurdao. 



Present : 

GovBBKMENT, versus Dbep Sookh, (Appellant.) 

Crime Cbabged. — ^Making false charge of offence with intent 
to injure. 

Crimb Established. — As charged. 

Committing Officer, Mr. B. Manderson, Officiating Magistrate 
of Moradabad. 

Tried before Mr. J. Power, Officiating Sessions Judge of 
Moradabad, on the 4th May 1863. 

Remarks by thb Sbssions Judob.— ''The prisoner denies 
the charge. 



isn. 

July 80l 

Gate of 
Deep Sookh. 

Abstbaot. 

HeldTthat a 
person guilty 
ofKiviDffftlie 
inrormatioD ie 
pvniihablt 
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im. '^The defendant proceeded on tbe 13th January and ga^e in- 

Jniy 80. formation at the Thannah of B\joi that Chntra had mardered 
^^^f his child, giving as witnesses of the fact the people who hare 
Deep^okh. given evidence in favor of Chntra. 

nnitrioTtioo '' '^^^ Chief Constable and three other Constables proceeded 
182 not 211 of that night to enquire into the case, and found that the infer- 
p^eMi Code!*^ mation was utterly false ; that the witnesses named by defend- 
ant denied having given any information against Chutra, and 
it was clearly shewn that Chutra's child had died a natural 
death, and that the defendant was in terms of enmity with 
Cbutra, and from motives arising from this enmity had given 
information against him. 

'^Tfae investigation into the case, both before the Magistrate 
and in this Court, clearly shows that it was publicly knowa 
that Chutra had had a child born to him, and that no con- 
cealment had been made about its birth. The birth had been 
celebrated by ''Doosoothun," and the child, when it became 
ill, appears to have had evei^ attention paid to it. If there 
had been any intention on the part of the father to make 
away with the child, his conduct would most certainly have 
been different to what is represented. There is not, in fact, 
throughout the whole proceedings of the case, a single fact 
to cast suspicion against the father, Chutra, of the charge 
made against him, beyond the report made by the defendant. 
The defendant's object in making this report is clearly 
shewn: He has been long at enmity with Chutra, and their 
enmity can be traced back for more than two years, and 
an extract of the Thannah diary of January 21st, 1861, shows 
the cause of their quarrel to have arisen, as is now stated, from 
the defendant's keeping up an improper intimacy with the 
wife of Jeewnn, the younger brother of Chutra. The defendant 
was thrashed by Chutra for his conduct on this occasion, and 
excluded from Chutra's family^ in which it was stated he acted 
as family priest. 

<< The ill-feeling and evil motive of defendant are clearly 
proved. 

'* The offence of which the defendant has charged Chutra is 
one punishable with death, and the crime of the defendant in 
making this charge falsely is therefore greatly aggravated. 

'< The Assessors give a verdict of guilty in which I concur. 

''The Court, concurring with the Assessors, finds that Deep 
Sookh is guilty of the offence specified in the charge, namely, 
that he has committed the offence of making a false ch rge 
with intent to injure Chutra| an off<^nce punishable under Seo* 
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lion 211 of the Penal Code, and the Goart directs that the said IM. 
Deep Sookh andergo rigoroas imprisonmeiit for seven years." jniy so 

_ ^ Caae of 

Bt the Court. DeepSookh. 

Mr. F. B. Pearsm. — I am of opinion that the prisoner has 
been wrongly conyioted by the Conrt of Session of the offence 
specified in Section 21 1 of the Indian Penal Code, and that 
the offence of which he is shewn to have been guilty is that 
specified in Section 182 of the Code. He was not legally 
competent to institute proceedings against Chutra for, or to 
charge Chutra with, an offence not committed against himself. 
I observe that the Assessors only found him guilty of giving 
false information, which is the offence specified in Section 182. 
I would therefore annul the sentence passed by the Sessions 
Judge, and sentence the prisoner to rigorous imprisonment for 
six months, and a fine of Rs. 100, or in default to further im- 
prisonment for six weeks. 

The case will go to another Judge. 

Mr. W. Boberts. — I concur. 
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MISCELLANEOUS CASE. 

Present : 

i 

F. B. Pearson, ") ^-r„ r, , , ^ 
J. H. Batten, ) ^•^^- ^"•" •^«'^'^- 

Government, versus Kuoorsheid Alee, 

Cbime Charged, — A legal possession of a house^ &c^ ises. 

This case was referred to the Nizamut Adawlat^ under Sec- iwiTw 

tion 434, Act XXV. of 1861, by Mr. R. SpaiuWe, Officiating -i- 

Sessions Judge of Meerut, on the 30th June 1863, with the KhSSShdd 

following letters ; — ^^^J^^ ^^* 

Remarks by the Qfficuting Sessions Judge. — " I have "^ 

the honor to forward for the Court's abstbaot. 

TaUb Alee and Zamin Alee, orders. Under Section 434 of the Cri- Order passed 

Khoorsbeid Ate?f Alee Maho- minal Procedure Code, the accom- Jj^ *M25i*i' 

med and otheya, Defendant*. panyiug COpy of a letter from the trateoftheSnd 

Officiating Magistrate of Boolund- t^^\m% 
shahur^ together with the misl in the case noted in the margin, ^o Criminal 
" The Tehseeldar of Sekundrabad, who is only vested with cJdS.aSnuUed 
the powers of a Subordinate Magistrate of the 2nd Grade, has ^J*^ w-ound 
exceeded his authority in deciding a case under Chapter 22 of petenoj^^ 
the Criminal Procedure Code. No appeal has been made to §JJ* "®^ ^ 
this Court, and therefore the case is referred, as the time of 
appeal has expired/' 

No. 203 of 1863, 

From the Officiating Magistrate of Boolundshuhur, to the Officiat- 
ing Sessions Judge of Meerut. — Dated Boolundshuhur, the i6th 
June 1863. 

The Tehseeldar of Sekundrabad, who is only vested with 
- «^ *, ^ ^ . 41 th© powers of a Subordinate Magistrate 
TiKb Alee ^^^^ Aloe, ^^ ^g^ 2nd Grade, having exceeded his 
K^g^id Alee and othew, authority in deciding the accompanying 
case particularized in the margin, I 
have the honor to request that the illegal order be annulled. 
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1888. Bt the Court. 

July 10. 

r— Mr. F. B. Pears<m. — ^I would annal, as illegal, the order 

KhiSot^M passed by the Depatj Magistrate in this case under Seetion 
Alee «id fire %iQ of the Criminal Procedure Code, on the ground of his 
^ '^ incompetency to pass such an order. I obserye not only was 
the case initiated in the manner prescribed by that Sectioni 
but that in the petition in which the proceedings originated 
no distinct offence was charged, and it is not apparent for 
what purpose the petition was referred to the Deputy Magis- 
trate. 
The case will be laid before another Judge. 
JUr. /. M. Battcn.^^1 entirely concur with my colleague. 
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Present : 



W. Wyntabd, 
W. Edwards 



j' } Judges. 



GOYEBKHENTy VerSUS (1) IrTIZA HoSSEIKy (2) MORTUZA HOSSEDT, 

(Appellants,) (3) Kubun, Bhur, (4) Sookhoo, Bhur. 

Crime Charobd. — ^Volontarily causing grievous hurt. ^ 

Crime Established. — As charged. Aa ga«t 20. 

Committing Officer, Mr. T. B. Tracy, Assistant Magistrate of oue of 
Azimgurh. ^I^t^T 

Tried before Mr. A. Ross, Sessions Judge of Azimgurh, on ' othm. 
the 21st April 1863. ^-^^i^ 

Bemabks bt the Sessions Judge. — '^ Sahib Ali and Durgaie -^ 
Khan, the wounded men^ are the servants of the zemindar of reieoSed^^on 
Koosu] : a cow and a bullock belonging to prisoner No. 1, were the g^und 
trespassing in their master's field, the wounded men were tak- deaoewLIn' 
ing the cattle to the pound ; in the meantime the prisoners pre- J°®^fJ* j /*' 
sent with Muzar Hossein coming up, wounded the aforesaid Heid^tb^ai 
Sahib Ali and Durgaie with lattees, and released the cattle ; ^^^ *JjI 
Sahib Ali was wounded on the left arm by prisoners 3 and eorded % pro^ 
4, and his arm broken ; the wounded men and two other eye- jUJ^uSt *^l 
witnesses depose to the assault. The Chief Constable went to ^n ^^'^^^ 
the spot and found the wounded men, the four prisoners and in^u^'^ 
Muzar Hossein; the former stated that the 5 latter had wound- JJ^oTf^* *2 
ed them. The Chief Constable did not consider the matter fit Mooeiied \nd 
for his notice, and did not then apprehend the prisoners. ^^ **be?ow 

''The Sub-Assistant Surgeon states, that Sahib Ali's right aaother Office? 
hand is broken, and Durgaie Khan had received a severe wound t^^^L^w] 
on the head. cS? • ^^ 

*' The prisoners Nos. 1 and 2, denying the charge, plead an oedoSe Code! 
alibi; prisoners Nos. 3 and 4, admit that a quarrel took place j^*^pp,j<235J" 
between them and the witnesses, and that they inflicted the notiJS^ till 
wounds upon Sahib AH and Durgaie ELhan. Prisoner No. 1, calls {jfi^Soei not 
six witnesses; prisoner No. 2, calls seven witnesses ; prisoner opntempute 
No. 8, calls three witnesses ; and prisoner No. 4, six witnesses, ^on of*"*!^?- 
who in a measure corroborate the statement of the aforesaid n^^et in the 

«^«:a^««^Mi abMnoe of iha 

prisoners. aocosed. 

'^ Two of the Assessors find the prisoners guilty of the ofifence 
specified in the charge : one Assessor acquits prisoners Nos. 1 
and 2, and finds prisoners Nos. 3 and 4 guilty. The Court see 
no reason to doubt the veracity of the evidence for the prosectH 
tion. The Chief Constable too certifies to the presence of the 
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prisoners at the place of assault. The prisoners Nos. 1 and 
2, are zemindars, and prisoners Nos. 3 and 4 are their rjots; 
the former desire to exculpate themselyes at the expense of 
prisoners Nos. 3 and 4. The witnesses for the defence are the 
prisoners Nos. 1 and 2, ryots and dependants, their testimony 
is consequently worthless. 

'^ The Court, concurring with two of the Assessors, finds that 
Irtiza Hossein, Mortuza Hossein, Kurun, Bhur and Sookhoo, Bhur 
are guilty of the offence specified in the charge, viz., that Irtiza 
Hossein^ Mortuza Hossein, Kurun and Sookhoo, Bhurs, have com- 
mitted the oflence of voluntarily causing grievous hurt, and 
have thereby committed an offence punishable under Section 
325 of the Indian Penal Code, and the Court directs that Irtiza 
Hossein and Mortuza Hossein suffer three years' rigorous im- 
prisonment, and Kurun, Bhur^ prisoner No. 3, and Sookhoo, Bhur, 
prisoner No. 4, suffer five years' rigorous imprisonment. " 



By the Court* 

Mr. W. Edwards. — The grounds of appeal are generally the 
insufficiency and contradictory character of the evidence for 
the prosecution, and that the charge has been got up by Hossein 
All, an enemy of the prisoners. 

It appears that two men Sahib Ali and Durgaie Khan, ser- 
vants of Meer Hossein Ali, zemindar of Koosul, were taking to 
the pound some cattle belonging to the appellants, when they 
were set upon by the appellants aided by two Bhurs, their ser- 
vantS) and severely beaten, and the arm of Sahib Ali was 
broken. 

The assault occurred on the 26th January, but in the report 
made to the Police on that evening the names of the two Bhurs, 
Eurun and Sookhoo, were alone mentioned, not those of the 
appellants. 

The two eye-witnesses Mithroo and Gouroo who are servants 
of Hossein Ali, when examined by the Police on the 27th Janu- 
ary, did not mention the appellants, and it was only in their 
evidence given on the 28th February that they first charged 
the appellants with having attacked the prosecutors. 

Again it is to be remarked, that these witnesses stated in the 
Foujdaree on 23rd February, that the men were beaten at the 
Chaonee, whereas before the Sessions they deposed that the 
attack occurred in the fields at the spot marked in the sketch 
map. 
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Afrthi there is a discrepiBtncy between the statements of the 
two wonnded men r Dnrgaie asserting that they were beaten 
when taking the cattle to the pound, and on the road { whereas 
Sahib AH states that they were beaten at the Chaanee on the 
retnm of the appellants after having rescued the cattle and 
while he (Sahib Ali) was baking bis bread. 

It is to be remarked that the eyidence of these two men was 
taken, Ist, on 2nd February, and again on the 23rd I^bruarSr, 
and the eyidence of Mithroo and Qouroo eye-witnesses on the 
23rd February, and that the Magistrate rejected the testimony 
of these parties as unworthy of credit as delivered on these 
dates, and caused their evidence to be recorded afresh on the 
26th February, before the Joint Magistrate. 

Two witnesses, Kudagar and Joorawun cited by the plaintiiF, 
were examined on the 23rd February, and again on 11th March. 
They did not charge the appellants as having been concerned 
in the assault, and they were not therefore sent to give their 
evidence before the Sessions. 

From the Judge's remark, ^ the Chief Constable went to the 
spot and found the wounded men and the four prisoners, '' it 
would be naturally inferred that the Police were immediately 
on the spot and arrested the appellants almost immediately 
after the assault had been perpetrated; but on referring to the 
Chief Constable's own statement it is clear that he was not on 
the spot until the following day,, the 27th January, and found 
the appellants in the village. 

I am of opinion that the evidence is insuflScient for the con^ 
▼iction of the appellants, and is of such a character as leads to 
the presumption in my mind of the truth of the appellants*^ 
assertion that this charge has been got up against them by 
their enemy Hossein Ali. 

Since heariug the appeal, it has been intimated to me that 
one of the appellants Irtiea Hossein has died, i would 
telease the remaining appellant and reverse the Judige's seii- 
tence on the ground of the contradictory and insufficient nature 
of the evidence. The case will go to a 2nd Judge. 

i/r. W. Wynyard. — I concur with my colleagne Mr. Edwards 
in thinking that the evidence is insufficient to warrant 
the convictien of the appellaots. It is quite clei^r to me 
that the charge made against them was the result of an 
after thought. I observe that the Magistrate's calendar mi«- 
atates the day on which the offence occurred. The correct 
date is January 26th. The calendar states that it was eoiti- 
mitted on the 27th Januaryi But it is quite clear from the 

18 
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1808*. 



Case of 

Jftisa Hos^ 

•eiii Aiid 3 

othoig. 



papers tbat ii oecurfed on the eTeniag of the ^th. The^ il a 

Aagnst 20. copy of the Station Diary of the 26th, which states that tber 
offence had been committed oo that date, and it was reported t<r 
the Chief Constable early on the morning of the 27th. It was not 
till the morning of the 27th that the Chief Constable arrived 
at Koosal where the offence occnrred. I observe tbat the Jadge 
states that '^ the Chief Constable went to the spot and found 
the wounded men, the four prisoners and Muzar Hossein/^ 
&c. ; but he fails to remark that this was at least 12 boars after 
the offence had been committed. It appears to me that the 
Judge has failed to notice the time of the arrival of the Chief 
Constable, and certainly the fact that that official found the 
appellants there when he came to enquire into the case 12 
hours after the offence occurred, cannot inculpate them in any 
way as they were Zemindars and bound to aid him in his 
enquiries. 

The Judge has further failed to notice the discrepancies 
between the depositions taken before the Magistrate and in his 
own Court; and he has further passed unnoticed the extraordi- 
nary proceeding of Mr. Lushington, the Magistrate of the Dis- 
trict, dated 25th February, in which he records as follows : — *The 
day before yesterday the mohurrir was writing the depositions 
in this case in my presence. The other party were prompting 
the witnesses. Mo dependence can be placed on their deposit- 
iions : they must be considered as cancelled and must be again 
recorded before another Officer." He then directed that the de- 
positions were not to be attested and were to be taken afresh 
before Mr. Tracy. I observe that on the 23rd Mr. Lushington 
examined four men as witnesses, Ghamoo, Mootur, Kudagroo 
and Joorawun. He also examined, but it appears not on oatb, 
Irtiza Hossein. On the 24th, he examined Sookhoo and Kumn, 
the two accused : on the 25th, he examined Durgaie on 
oath, and by the proceeding above noticed he annulled all tbat 
he had done. The above procedure is in my opinion illegaL 
The Magistrate of the District should have proceeded under 
Section 198, Criminal Procedure Code, and have either corrected 
the evidence or made such memorandum or remarks in the evi- 
dence as he thought fit at the time it was taken. To wait two days, 
and then to record that the evidence taken in his presence was 
to be considered good for nothing, and that the evidence of the 
then suspected witnesses was to be taken over again, was to 
make bad worse. With regard to the whole of these wituessei 
1 observe that the Magistrate failed to carry out the pro^ 
isious of Sections 195 and 364, Orimiual Procedure Code. No 
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Djemorandtim of the substance of what each witness deposed ^^ 
to, 18 on the file. Aagmt ao. 

I observe further, that the depositions of Sahib Ali and Dur- oue^f 
gaie Khan were taken on the 2nd Febmarj; before the aocas- irtin Uo^i 
ed persons appeared. The accused persons were not sum- "^uS^* 
moned until the 14th February. The law does not contem- 
plate the examination of witnesses on oath in the absence of the 
accused ; and the mistake of the Deputy Magistrate who attest- 
ed the depositions on the 2nd February, doubtless arose from 
the erroneous order of the 29th January, that the depositions 
of the wounded men should be taken. I remark further, that 
the depositions taken on the 2nd February are not attested as 
directed in Section 199, Criminal Procedure Code. 

The attention of the Judge will be called to the numerous 
and glaring errors in procedure above noticed, and he will be 
informed that by omitting to take notice of such departures 
from the law by his subordinates, he is omitting an important 
part of his duty. 

These papers will be again laid before Mr. Edwards with 
reference to the above remarks on the Procedure of the Lower 
Criminal Courts. 

The appellants will be released* 

JUr. W. Edwards. — I concur. 
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mSCELLANEIUS CASES. 



Preseni. 



GOVERBMENT PCrSUS OOUBBE ShUNKEB AND BaMANUND. 

This case was referred to the Nizamat Adawlat, under See- !!^ 
tion 434, Act XXV. of 1861, by Mr. C. R. Lindsay, Officiating Aagu^. 
Sessions Judge of Gorackpore, on the 29th Jaly 1862, against cmo of 
the order of Mr. Wynne, Assistant Magistrate of Gorackpore. ^® kJ?afd"** 

Remarks bt the Sessions Judge. — '^ Goaree Shnnker and another. 
Ramaonnd appealed to the Coart of Session against the order ABmloT. 
of Mr. Wynne, Assistant Magistrate, fining them Rs. 30. — 

''The appeal was rejected on the ground, that the fine was by^TL?i^ 
below Rs. 50, and consequently not appealable to this Court, poart o^n^- 

''The case again came under my consideration as Officiating ^^^i^^ia m 
Commissioner; the same appellants haying preferred an ap- t^f^^^iVr 




Officer. Mr. Wynne considered their assertion and claim to foS^od^oiiUm 



be false, and then and there committed them to the Criminal ^^ nf ^ ' 
Court. On the 13th June 1863, he fined each appellant wd ma cTa 
Rs. 15, under Section 209 of the Indian Penal Code. From J^'JSJhoniri/ 
that order they appealed to the Court of Session, and as 
aboTC noted the appeal was rejected. Before me as Officiating 
Commissioner, the case had my full consideration. 

"Now, even allowing that the claim was made in a Court of 
justice, the words " Court of Justice " according to the defini- 
tion giTcn. in the Penal Code have a very wide significance. 
Still there is no evidence to my mind that the claim was frau- 
dulently or dishonestly made to injure or annoy any person. 

'' The facts of the case as known to the claimants (appellants), 
when they preferred their suit must be considered, and from 
these facts it must be judged whether their intention was 
fraudulent and dishonest, and not from the facts as ascertained 
by a complete enquiry I also think that action in such cases 
should in general be taken by the party aggrieved, and not by 
the Court to which the claim is preferred. 
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August 7. 

CftM of 

Gouree Shan* 
ker and 
Aootbar. 



^'Snch action on tbe part of the Cottrt, as tbe appellants 
very traly say, tends to make men afraid of lodging a elauD^ 
howeyer jnst it may really be. 

'^ I think tbat Sections 209 and 211 require to be carefally 
worked by oar Conrts, othetwise very grieyous iiyastice may 
be inflicted. 

'^I send np the papers of the case to tbe Court with the hope 
that the Court will see fit to remit the fine, for it seems to me 
that the botid fides of the conduct of the appellants should have 
been presumed| there being no good reason for believiiis 
otherwise." 



By the Court. 

Mr. F. B. Pearson. — Qouree Shunker and Ramanund were 
charged with and conyicted of making an unfounded claim in 
a Court of Justice, and punished under Section 209 of the Indian 
Penal Code. But as they were not charged with or convicted 
of making that unfounded claim fraudulently or dishonestly, 
I am of opinion that they w^re not found to have committed the 
offence specified in that Section, and were not punishable under 
it. I would annul the sentence passed on them, and direct the 
refund of any fine levied under it. The ease will go to a 2nd 
Judge. 

Mr. W. Roberts.-^l concur. 



1868. 

August 18. 

Case of 
Sliacti Lall. 

AB01B1OT* 

AppelUmt 
relMied, being 
held to have 
been condemn" 
•d without 



Present : 

W. Edwards, Judge. 
F. R Pearson, Offg. Extra Judge. 
Government versus Shadi Lall, (Appellant.) 

This case was called for by the Nizamut Adawlut, under Sec- 
tion 404, Act XXV. of 18til, on an appeal against the order 
of the Assistant Magistrate of Muttra and the Sessions Judge 
of Agra. 

By THE Court. 

Mr. F. B. Pearstm. — After perusing the papers received from 
the Lower Courts, I am of opinion that tbe objection taken by tbe 
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petitioner to the proceedings of the Assistant Magistrate is well 
fonnded. It is true that some witnesses named by the peti- 
tioner in his defence were examined ; but his petitions of the 
16th and 21st May, in which he prayed that other CTidence 
might be called for, were entirely disregarded. The terms of 
Section 253 of the Criminal Procedure Code are imperative: 
'' the Magistrate shall summon, &c.y " and Section 262 further 
points out the duty of the Magistrate to neglect no means 
of obtaining any eTidence which may benefit the accused. I 
consider that the infringement of Section 253 in this case has 
been detrimental to the petitioner who has been condemned 
without a fair trial. The term of his imprisonment having 
nearly expired, it would only be an additional hardship, were 
the Assistant Magistrate directed to complete the trial and to 
pass sentence afresh ; and I therefore recommend the immediate 
release of the petitioner. X would desire the Sessions Judge to 
enjoin on the Assistant Magistrate a more careful observance 
in future of the provisions of Section 253, and would enquire 
why the memorandum required by Section 267, and the English 
judgment required by Section 429 of the Code are not found on 
the record. The case will go before another Judge. 
Mr. W. Edwards. — I concun 



Present: 



1868. 

Aoguit IS. 

Case of . 
Sbadi LalL 

A fkir trial in 
consequence 
of theint'riiure* 
ment by the 
Assistant Ma- 
(Ctstrateof the 
provisions of 
Section 258 
Criminal Pr<^ 
cedare Code. 



W. Wynyabd, JtAdge. 
F. B. Peaeson, Offg, Extra Judge^ 
Government versus Tuhuyub Ali and Iham Ali, (Appellants.) 

^ This case was called for by the Nizamnt Adawlut, under Sec- 
tion 404^ Act XXY. of 1861, on an appeal against the orders of 
the Magistrate and Sessions Judge of Futtehpore. 

By THE Court. 
Mr. W. Wynyard.^^li appears to me that the Lower Courts 
haye not rightly understood Sections 295 to 301, regarding the 
demand for security for good behayiour. Section 300 directs 
that in CTcry instance in which security for good behayiour 
shall be required by the Court of Session, the amount of se- 
curity, the number of the securities, and the period of time 
for which such sureties are to be responsible for the good con- 
duct of the person required to furnish security shall be stated 
in the order. The security bond shall be in the form F. giyen 
in the Appendix, 

19 
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IM. The Magistrate when recording bis opinion under Sectioii 

Angatt 88. 297, has omitted to state the number of sureties, and the period 

^^^f for which they should be responsible for the good condnct of 

TohaTnur AU the accuscd. He has merely recorded that he thinks it neoes* 

md anothe r. ^^^ ^^ ^^^ security from them of two thousand Bapees 

iiaie for which each. 

res p*o!filhi?. I obscrve, that the Appendix P. prescribes two form8,--one ig 

that* ^deri * ^^^^ ^^^ ?^^^ bchaviour to be written by the accused, and 

paued ^by ^l the sccond is the form of security to be subjoined to the bond 

Mon'* ^under ^^ *^® principal. Now by the orders of the Magistrate tho 

copter 19, former bond is all that is required as he has made no mention, 

^ture c<^e &s ^^ ^^^ bound by law to do, of the number of sureties and 

Kfcto* *^\ *^® period for which they should be responsible. The Judge 

J totppeav .^ confirming the order of the Magistrate has taken no notica 

of what I consider to be an error in the proceedings of the 

Magistrate. He has farther omitted to comply with the re* 

quirements of Section 429, Criminal Procedure Code, for I 

cannot see that his final order is recorded in his yernacolar 

with the records of his Court. 

I would return the proceedings to the Judge and, with refer- 
ence to thei above remarks^ inform him that he should direct 
the Magistrate to proceed according to law. 

It is ur^ed before me that there is no evidence on which to 
eonvict tne accused. That is not a point upon which this 
Court can enter, but one to which the Judge is bound to give 
his best attention as his sentence is, if I read the law aright, 
final. I am of opinion that these cases are not appealable to 
this Court, for the accused cannot be said to be '^ convicted on 
a trial,'' in which case there would be an appeal under Seo* 
tion 408 ; nor can the case be called for under Section 405, for 
it is not a case tried by the Judge. Again, if the legislature 
had intended that there should be an appeal to this Court on 
the facts, the law which treats on appeals from the orders of 
a Magistrate or other Officer under Sections 295 and 296, would 
bave made mention of an appeal from the order of the Judge* 
The papers will be laid before another Judge* 
Mr. F. B. Pearson. — ^I concur. Section 300, and the form 
F. in the Appendix show that, in all cases in which security 
is required for good behaviour from any party, a bond is to be 
taken from that party, and a bond is also to be taken from hit 
surety or sureties. 

I concur also in thinking there is no appeal to this Court 
from the orders passed by a Court of Session under Chaptei 
19, of the Criminal Procedure Code% 
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Present : 

W. Edwards, Judge. 

F. B. Pearsojj, Offg. Extra Judge. 

Government, versus (I) Chumur, (2) Peer Bux, (3) Sukroola, 
(4) KuRAMUT, (5) Bishesur, (6) Imam Ali, (Appellants.) 

Crime Charged. — ^Rioting, yoluDtarily cansinfirgrievoaB hart. ^s^- 
Crime Established. — As charged. September u. 

Commitiiag Officer, Mr. J. Bax, Magistrate of Benares. chuni^ 

Tried before Mr. C. Home, Sessions Judge of Benares, on ^7f^\iet^ 
the 12th June 1863. k^^^^ 

Remarks by the Sessions Judge. — " It would appear that — 
the village of Aloeepoora and the mohuUa of Bukrakhan, th?offen(^*of 
which adjoin, are chiefly inhabited by Jolahas who weave silk, riotia^impUet 
kimkhahy Ac, and who have many feuds amongst them. t?oTand*pw- 
Amongst others one existed between Sukroola and Peer Bux, "J^^^'*";!^ 
relative to a house received by the latter in a deed of gift, fectinlTan ua- 
Und of which the former wished to dispossess him. j*^Hj ^^{^^J; 

*^ Such being the state of feelings between the parties, the be confounded 
slightest spark would kindle a flame, and accordingly when JJJJ^* ^^^] 
the servant of the said Sukroola, by name Bishesur, had fixed 
the woof of a piece of cloth against a tree belonging to Peer 
Bnx, the said Peer Bux, accompanied by Kuramut, Chumur, 
and Imam Ali, came up and ordered the woof to be taken 
down. On Bishesur delaying to do so, Chumur hit him. 
Sukroola came out and the quarrel was transferred a short 
distance off, when at the door of Chumur, he, said Chumur* 
received a blow on the arm with a lathee which broke it, said 
to have been given by Kuramut. The spot where this occurred 
would seem to have been about 100 yards from that where 
the quarrel commenced about the weaving, t. e., the Imlee tree. 
There was an infinity of abuse, and but little beating. Bishesur 
was hit on the head, Peer Bux on the hand and arm, and 
Chumur had his arm broken. As far as one can ascertain 
about 20 to 25 persons were present, and amongst them the 
six prisoners. The whole of the evidence in this case is very 
untrustworthy; but I think it fully establishes the above facts. 
The principal offenders are Sukroola and Peer Bux, and the 
others are their servants and connections* The case was tried 
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with the aid of AssesBorB, who held the charge provcdy as did 
the Court* 

** I do not think the case needs to be treated as one of a 
very heinous nature^ as a very slight blow will at all times 
break an arm ; still an example needs to be made of the prin- 
cipals, and I therefore order Chumur, Peer Bux, Sukroola, and 
Euramut to two years' rigorous imprisonment, and Bishesur and 
Imam Ali to one year's rigorous imprisonment. 

'^ The deposition of the Sub-Assistant Surgeon needs to be 
properly attested, and the manner of the administration of the 
oath is not entered in the deposition." 



By the Court. 

Mr. F. B. Pearson. — The Sessions Judge has in his letter 
No. 154 of the 15th ultimo reported the particulars of this 
case, in which the proceedings were called for on the appeal 
of the prisoners, in the form used for reporting cases in which 
capital sentences are referred to the Court for confirmation in 
advertence to the provisions of Sections 22 and 380 of the 
Criminal Procedure Code. The erroneousness of such a 
mode of report should be pointed out to him. 

He has also infringed the provisions of Section 46 of the 
same Code by passiug consolidated sentences on the prisoners, 
whom he has convicted of two distinct offences, instead of 
sentencing them separately for each offence. 

One of the offences of which he has convicted them all is 
that of rioting. Section 146 of the Indian Penal Code de- 
clares that " whenever force or violence is used by an unlawful 
"assembly, or by any member thereof, in prosecution of the 
''common object of such assembly, every member of such 
" assembly is guilty of the offence of rioting." What constitutes 
an unlawful assembly is explained in Section 141. It is an 
assembly of five or more persons with a common object of an 
unlawful character, such as is therein specified. As the only 
offence (besides that of rioting) of which the prisoners have 
been found guilty is that of voluntarily causing grievous hurt, 
it is, I presume, to be understood that, in the judgment of 
the Lower Courts, the commission of the latter offence was the 
common object of the unlawful assembly of the prisoners. 

I am of opinion that the offence of rioting implies some 
deliberation and premeditation — an intention of effecting an 
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unlawful object, and is not to be confounded with a merely m>« 
casual affray. 

The CTidenoe on which the Lower Courts have relied in the 
present case is said by the Sessions Judge to be ^'yery 
untrustworthy/' so that it is possible that the real facts have 
not been brought to light by it. It would appear however that 
Bishesur made use of a tree belonging to Chumur, who forbade 
him to use it; and knocked him down when he would not desist, 
whereupon his master Sukroola, with the assistance of Kura- 
mut All and Imam Ali, beat Chumur, and his brother 
Peer Bux, who came to rescue him from their hands. Chumur 
is the only one who was seriously hurt. 

The Judge states in his report that, ''as far as one can 
ascertain, about 20 to 25 persons were present, and among 
them the six prisoners.'^ This statement, however, seems to be 
founded on the representation of a single witness, Suddhun, 
and to be wholly at variance with the general tenor of the 
evidence, and with the prosecution of not more than ten per- 
sons, of whom four were discharged by the Magistrate. 

Looking to the facts as shewn by the evidence, I am in- 
clined to think that the quarrel was purely accidental, and that 
the provisions of Sections 147 and 149 are inapplicable to it. 

As the evidence does not show fiishesur's hurt to have been 
of a grievous description, and as Sukroola, Euramut and 
Imam Ali are not alleged to have received any such hurts, 
I am at a loss to understand how Chumur and Peer Bux can 
be found guilty of voluntarily causing grievous hurt. 

I would release these two prisoners. It is doubtful whether 
Peer Bux has not been more sinned against thansinniug. Chu- 
mur may have been culpable in striking the first blow, but it 
is an excuse for him that Bishesur provoked the blow by his 
conduct ; and moreover Chumur's broken arm is no slight 
punishment. 

I would acquit the other four prisoners on the charge of riot- 
ing, and on that account would reduce the terms of imprison- 
ment to which they have been sentenced by one half. I would 
acquit Bishesur also on the other charge, as he does not ap- 
pear to have been concerned in the assault on Chumur and 
Peer Bux, and would release him altogether. 

The case will be laid before another Judge* 

Mr. W. Edwards. — I concur. 
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GovERNifENTy vcrstis SiBCHUND, (AppellatU.) 

1868. Crive Charged. — Ist Count. — Fabricating false evidence 

September 11. OR 4th December 1862, and 17th March 1863. 

r — -^ 2nd Connt.— Giving false evidence on 13th May 1863. 

Sibchnnd. CrIME ESTABLISHED. — ^As charged. 

. ^^ " Committing OfScer^ Mr. C. Daniel, Assistant Superintendent 

prUoSeV^*"*! Tried before Mr. S. J. Becher, Sessions Judge of Seharun- 
I ease d[ and pore, ou the 28th May 1863. 

ji?dff*'8 ^Ben- Remarks by the Sessions Judge.—" The facts are these. 
tence canceu- The prisoner who has a shop at Landour, carries on the trade 
gromid^h?t of hawkcr of goods, known (in England) as a travelling 
f abri^Un^g pedlar). He had on several occasions sold articles to Mrs. Gene- 
false'eTidence, ral Hoggan, and as he admits had always been paid for them. 
?n"the*a^1 On 2nd December 1861 he sold Rs. 30-8 worth of goods and 
Conrt,t.hepre- received a note of hand for that amount. On 4th December he 
mhlSf'/n^'ry asscrts that he sold Rs. 62 worth of goods to the same lady 
iia.j ^>®®J^.^ but got no note of hand, and not being paid on the 17th 
i^^ disrog^d- March last, sued her in the Civil Court, and produced an ex- 
Ci^*aia?^o^^r ^^^^^ ^^®™ ^^® account book to support his claim. The pur- 
i/o?^i^ dated chascs of the 2nd December and 4th December 1861 are 
iH6s^*on *the Separately entered on one page, and on another separate 
•object of Sec- page the two accouuts are recorded collectively without any 
]^8''*Code*'!>f specification of each date ; the book itself is produced, and is 
C'iminai^Pr^ no accouut book at all, it is not reliable, and an entry made 
the^^r^udice therein could not be accepted in any Court of Justice as proof. 
Sd-^^and^'aUo "^ ^^^^^ entirely with the verdict of the Assessors. Two of 
on the°meriu thcsc are shop-kcepcrs of Dehra, and naturally try to screen 
tLw^beUK such offcuces. Having obtained one note of hand, it is not to 
a defect of be bclievcd that Mrs. Hoggan would have refused him an 
mVV 6 e 8 ! other, or to have added the sum of Rs. 62 to the former sum, if 
te*^**he\d ^* ^*® actually due, and I therefore view the claim as false, 
that^he depo- and the entries in the so-called account book produced as 
defendaat fn e^i^^^^® '^^ ^^^ Civil Court as false fabrications, 
the CiTii ''The prisoner's witnesses call him a respectable character; 
Sir^'wheiSS 0^® * boxwalla, Alladya, has cheated me by selling scent in 
accused w aa bottlcs for bluc ink, and I therefore judge of the prisoner's 
Sefendant oot character from his associates. 
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" Differing entirely with the Assessors, I convict the prisoner 
on the two charges, and the Coart convicts the prisoner 
Sibchnnd on the 1st charge of fabricating false evidence, and 
2nd charge of wilfally making oath in snpport of a claim he 
knew to be false : offences punishable under Sections 192 and 
193 of the Indian Penal Code. The Court sentences the said 
Sibchund to eighteen months' rigorous imprisonment, and 
to pay a fine of Rs. 100, or to a further term of six months' 
similar imprisonment/' 

Bt the Court. 

Mr. /. H. Batten. — I observe that the Committing Officer, 
Mr. Daniel, who in his capacity of Moonsiff of Debra, had 
found the plaint of Sibchund against Mrs. (General) Hoggan 
to be false and based on a fabricated shop account, has entire- 
ly neglected the Circular Order of the Sudder Dewanny Adaw- 
lut, liorth Western Provinces, No. 1, dated 1st January 1863, 
and that the Sessions Judge A(r. Becher, notwithstanding the 
total absence of any " preliminary enquiry," at once entered 
on the Sessions trial ; nor did he notice the fact that the Civil 
Proceeding of the Moonsiff does not even contain a dismissal 
of the plaint, but is mainly occupied with the Criminal charge 
against the plaintiff. Even if under Section 16, Act XXIII 
of 1861 (with which Sections 171 and 173, Act XXV corres- 
pond), the Moonsiff thought it right himself to commit the pri- 
soned to the Sessions Court without the intervention of the 
Magistrate {himself^ in his Criminal capacity), still he was bound 
to make out a regular proof against him independent of the mere 
Civil record, and to take his defence. In this case nothing of the 
kind was done, and the only examination of plaintiff in the 
Lower Court was bis statement on oath a,9 plaintiff on 12th and 
13th May. 

But the instructions and explanations of legal procedure in 
the Circular Order above alluded to, are so clear and explicit 
that it is quite superfluous to point out any further the great 
irregularity of Mr. Daniel's proceedings, which have in my opi- 
nion prejudiced the prisoner. 

On the merits of the case I am also of opinion, after an exa- 
mination of the Civil Court and Sessions Court record, that 
there is not sufficient proof to convict the prisoner. No oral 
evidence on the part of the prosecution was produced except 
to prove the prisoner's statements and production of accounts, 
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which he does not deny. Mrs. Hoggan's wriiien evidence was 
produced against the prisoner, and her absence was excased 
under Section 369, Code of Penal Procedure, so that prisoner 
had no opportunity of cross-examining her at the Sessions 
trial, and she was not examined at all by tie Magistratej though 
her examination on oath in the Civil Court was taken by the 
Moonsiff. 

But even if this lady had been orally examined, she would 
have been the defendant In the Civil suit, appearing as sole wit- 
ness in the Criminal Court. 

Such evidence combined with the probabilities of the truth 
of her curt defence to plaintifiTs suit mentioned by the Lower 
Courts, is not sufficient. The Sessions Judge, too, has gone 
somewhat out of his way to record his own evidence against 
one of the prisoner's witnesses, founded on a personal transac- 
tion. 

I consider that appellant prisoner is entitled to his release ; 
but I direct the case to be laid before another Judge. 

Mr. F, B. Pearson. — I concur. It is astonishing that the 
Sessions Judge should have brought Mrs. Hoggan's examina- 
tion in the Civil Court on record as evidence in support of the 
Criminal charge on which the prisoner was tried. Section 369 
of the Criminal Procedure Code allows the examination of a 
witness taken and attested by a Magistrate in the presence of 
the accused person to be given in evidence if the witness 
be dead, or the Court be satisfied that for any sufficient 
cause his attendance cannot be procured. But in this case no 
sufficient cause is shewn why Mrs. Hoggan's attendance in the 
Court of Session could not be procured ; and, moreover, her 
deposition in the Civil Court was not taken by that Court, 
acting under the provisions of Section 173 of the Code above- 
mentioned. That deposition, which is relied on as the main 
proof of the prisoner's guilt, is, under the circumstances, good 
for nothing as evidence. I would add that the utter disregard 
by the Lower Courts of the Circular Order, No. 1, dated Ist 
January 1863, is extremely reprehensible, and that, if there 
has in consequence been a miscarriage of justice in this case, 
the responsibility thereof rests with them. 
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Present : 
W. Wynyard, Judge. 
Government, versus Oomrye, (Appellant.) 

Crime Charged. — Murder. 1863. 
Crime Established. — As charged. September li 
Committiug OflSicer, Mr. S. Thornton, Deputy Magistrate of • 

Cawnpore. Oomrye, 

Tried before Mr. G. E. Lance, Officiating Sessions Judge of . ^ 

Cawnpore, on the 27th May 1863. abstbaot. 

Remarks by the Officiating Sessions Judge. — '' On the th^i^SSite 
morning of the 11th of January, Munoa, the deceased, called to the 
with Mussumat Bhowria, his sister-in-law, were returning JS^ilSJctory 
from their fields, each with a bundle of jorvar stalks on their °V??JL®' *^ 
heads, and when opposite a tank known by the name of Puch limfnary^ ^ei!!- 
Gurrah ialao, Munoa was assailed by accused, Poorna, and 3ucSy**j°°'*a 
probably several others who were all lying in wait for him in cMoofma"der 
a deserted house belonging to one of their number, and was ^Sence wm 
struck down and killed on the spot by lathee blows, which recorded for 
caused extensive fracture of the skull. ml^th} ^ * 

" Mussumat Bhowria, the sister-in-law of the deceased, and xt^"®^\****t 
who was only a few paces in advance of him, states that aiBxlnJ^a* wai 
Bhugoa, Oomrye, Poorna, Cherungooa, Ramdinwa, Ohunkoa, ^^^^ ^^w 
and Bhugoa, in all seven persons, issued from Cherunjooa's de- insteadof^t^ 
sorted house for the attack^ and that Oomrye, Poorna and Bhugoa t?fnarie**^aiS 
struck the deceased while the others cheered them on ; that should be du« 
the accused was the first to strike him, and that he struck him °°h eTd that 
on the head, after the bundle of kurbee had been knocked off, s ectioni99, 
and that he afterwards kicked him while lying on the ground c "du?e Code 
to ascertain if he was really dead. Two other persons Kewul Jhe"*ifame**of 
and Gungoa, who are said to have been bathing at the tank, tbeMa^strate 
depose to only the accused and Poorna having been concealed ed'at' fiut'iSd 
in Cherunjooa's house, and that the accused only struck the that the affix- 
bundle of jorvar without knocking it off deceased's head, and ISftere of**lm 
that the actual murderer was Poorna. They state that Ram- ?®o®''^\^t\™° 
dinwa and Dhunkoa were at a distance, and that they called law intendet 
out for the assailants to be seized, on seeing the deceased fall. Ji^od^by^'the 
Poorna absconded, the others were arrested and discharged MagUtrate. 
by the Committing Officer. 

*^ From the evidence of all the witnesses it is clear that the 
accused was lying in wait for the deceased armed with a lathee^ 
and that he took a part in the attack. 
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1808. ** The evidence differs as to the actual part that he took. I pre- 

8n»tember 12. fcr believing the statement of Massomat Bhowria. It in no 
^^Qf way varies from that made to the Polic5e immediately after the 
Oomrye. occurrence and before the arrival of the father of the deceased. 
The evidence of the two other witnesses shows strong signs of 
partiality on the side of the accused and his party. Their object 
is to charge only Poorna^ who they know has escaped arrest. 
Had the Police believed their statements as to the part taken by 
Bamdinwa and Dunkooa^ they naturally would have made them 
witnesses and not have sent them in for trial. It is unlikely, 
that after the accused had armed himself and waited for the de- 
ceased, that he would content himself with striking the jawar 
only, without even knocking it off his head. The accused sets 
up an alibi f stating that he went on a visit to his brother-in-law 
on Friday and returned on Sunday^ and that he was arrested 
shortly after his arrival. The murder took place on Sunday. 
He calls his brother-in-law, another relative, and two other 
inhabitants of the village. Their evidence I altogether dis- 
believe. They can give no reason why they so distinctly 
remember the accused coming on that particular day of the 
week| five months ago, nor can they mention the name of any 
other visitor, or the date of any other intermediate occurrence. 
Both parties are near neighbours, and if he really left the 
village on Friday, Mussumat Bhowria would most probably 
have known of it and would not have accused him. There 
was also a quarrel on the previous night at which he was 
apparently present. Mussumat Bhowria was not in attendance 
on the day fixed for trial, and with reference to the evidence 
of Kewul and Gungoa as to the part taken by the accused, I 
directed an additional charge of abetment to be added to the 
calendar. 

'^ The Assessors have found him guilty on this charge. The 
Court differing from the Assessors finds that Oomrye is guilty 
of the offence specified in the first charge, namely, that Oomrye 
has committed the offence of murder, and has thereby commit- 
ted an offence punishable under Section 302 of the Indian 
Penal Code, and the Court directs that the said Oomrye be 
transported for life. 

'' With reference to the weapon used and the evidence as to 
the part actually taken by the accused in the assault, I have 
abstained from sentencing capitally. 

" There have been several irregularities in the preliminary 
trial which lasted near six months. In the first place the case 



Digitized by VjOOQ IC 



Ca«e of 



117 

was referred to Deb Chuniy Deputy Magistrate, who is invested ^ 
with powers of Sabordinate Magistrate of 2nd Grade, and has September la. 
no power to eommit. He with the sanction of the Magistrate 
directed the Tehseeldar, Depnty Magistrate, to make a thorough 
local investigation, and to find^ if possible, the weapons. This, 
I conceive, is conferring on the Sabordinate Magistrate Police 
powers that he does now legally possess. 

'' Owing to change of jurisdiction, it afterwards went before 
Messrs. Bobertson, Waterfield, and Warrand, and was finally 
committed by Mr. Thornton." 

By the Court. 

Ur. W. JFynyard.'^The Sessions Judge of Cawnpore has 
found the prisoner Oomrye guilty of murder, and has sentenced 
him to transportation for life. 

An appeal has been preferred to this Court against the 
sentence of the Court of Session, on the grounds that the 
preliminary enquiry has been irregfnlarly made as noticed by 
the Judge ; that the evidence for the prosecution is contra- 
dictory ; and that the evidence of Bhowria, the principal witness, 
is unworthy of credit for the reasons stated. 

I have gone carefully through the proceedings in this case, 
and I concur with the Court of Session in thinking that the 
evidence is sufficient for the conviction of the prisoner. It is 
quite true that the preliminary enquiry has been conducted in 
a most irregular and unsatisfactory manner. The murder was 
committed on the 11th January 1863. The case came before 
the Magistrate, Mr. Henderson, on the 13th January. He re- 
ferred it to Debee Chum, a Deputy Magistrate of the 2nd Class, 
who has not power to commit. The papers were with him 
from the 13th to 25th January, when the Magistrate directed 
that the papers should be sent to the Pergunnah Deputy 
Magistrate, and thus it happened that the evidence of the 
principal witness was not recorded till the 9th February, very 
nearly a month after the offence occurred. The case was, as 
the Judge states, subsequently brought before Mr. Bobertson, 
the Assistant, and Mr. Waterfield, the Joint Magistrate, and Mr. 
Warrand, another Assistant, and it finally settled down on the 
file of Mr. Thornton, who committed it for trial. 

The Judge was quite right to notice these irregularities, and 
the Court trust that as they have been brought to the Magis- 
trate's noticei he will take such steps aswiU make it impossible 

21 
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that on any fatnre oecaeion a case of bo serions a nature 
filioald remain without a partiele of eyidenee being recorded 
for nearly a month. 

The Court remark that in several plaees in the Magistrate's 
file the orders are not signed by that OfScer. An order is re- 
corded and a seal with the initials H. B. H. is affixed to the 
orden The Court direct that this practice be at once dis- 
continued^ and that a custom so liable to abuse be immediately 
put a stop to. The initials in the seal are those of Mr. 
Henderson, and the Court conclude that the seal has been made 
use of by him. The Court further remark that the eyidenee of 
the witnesses in the Magistrate's Court are not attested in 
conformity with the instructions contained in Section 199, 
Criminal Procedure Code ; neither is the memorandum signed 
by the Magistrate as the law directs. The Court are of opinion 
that intention of the law is that the name of the Magistrate 
should be signed at full in a legible hand; and they hold that 
the affixing two initial letters of an officer's name to the memo- 
randum required by law is not what is intended by the law by 
the words to be signed by the Magistrate. 

The Judge will bring the omissions above adverted on to the 
notice of the Magistrate, and will himself from time to time see 
that the orders are carried out. 
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QovEBNMKNT, versus Mehub EhaK| (AppaiarU.) 

Crime CfiABGED«— Bape of Mussumat Chundee, 
Crime Established. — As charged. 

Committing Officer, Mr. B. M. Edwards, Officiating Magistrate 
of Bareilly. 

Tried before Mr. B. H. W. Dunlop, Sessions Judge of Bareilly, 
on the 2nd July 1863. 
Bemarks bv the Sessions Judge. — ^'Verdict of Assessors. 
Abool Hussun, — ••• Guilty, 

Mahommud Hussun, — — Guilty. 

BakurAlli, GuUty. 

The facts of the case are proved beyond all possibility of 
doubt. Defendanti who id a married man and 40 years of age, 
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was tempted to violate the person of Mussumat Chandee, a ^ 
girl of 16 or 17^ oa finding her at a talao some little distance SeptembM ift. 
from the village, and with no person else in the immediate casTof 
neighbourhood* He absconded in consequence of the cries and Mohor Eiua. . 
resistance she made, bringing two witnesses to the spot, and 
would evidently from his present barefaced denial of patent 
facts have braved the result and defied proof, but for the 
opportune evidence to corroborate the woman's account. He 
was brought back by bis relations to answer to the charge ; his 
defence is utterly frivolous and insufficient for his exculpation, 
the impossibility of his ali6i is proved, and he himself can give no 
foundation for the enmity, he pretends, of plaintiff's husband. 
The offence the woman brings of full age and married, is not 
of course as aggravated as the rape of a virgin, and the 
sentence is as follows. : — 

The Court concurring with the Assessors, finds that Mehur 
Khan is guilty of the offence specified in the charge, namely, 
that Mehur Khan, son of Imam Buksh, has committed the offence 
of rape, and has thereby committed an offence punishable 
under Section 376 of the Indian Penal Code ; and the Court 
directs that the said Mehur Khan suffer rigorous imprisonment 
for five years. 

By the Coubt. 

Mr. J. H. Batten. — Although in this case the prisoner from 
the first has denied his guilt, has stood up on his alibij and has 
not made any admissions, such as the willingness of the 
woman, still, both the Magisterial and Sessions Courts have 
treated the case as a plain and easy one, unincumbered with 
any doubts. Now in rape cases, if there is one thing estab- 
lished by numerous precedents in India, it is the absolute 
necessity of proof being quite clear that the raped woman or 
her relations and friends at the very earliest possible time 
made known the crime, and accused the offender. A glance at 
the Committing Officer's calendar is sufficient to shew certain 
grave omissions in the investigation of this case ; but I have 
gone carefully through the record, and I find that there is no 
evidence as to the immediate notoriety and immediate reporting 
of this prisoner's crime. According to the charge, it occurred 
about noonday, on Wednesday, the 29th April. (The woman 
herself before the Sessions Court afterwards said Monday.) 
In the whole record there is no evidence as tp the^ publicity of 



Digitized by VjOOQ IC 



120 

the offence, save that of the woman's brother-in-law Choteli 

September 1& Khan, who sajs that on his return to the yillage, he reported 
^j^jj^ the crime at the Police Station. The woman herself says that 
Hehnr Shan, her husband told the Patwaree« There is not any depositioB 
of that Patwaree, or of the Tillage Chowkeedari or Bollahnr, or 
of the Police Officer who first heard of the crime^ or of the 
husband. I find in the Magistrate's English notes a translatioi 
of the Police Special Diary of 2nd May (the 4th day) with a 
translation of the woman's charge '^ after report of the crime by 
Choieh Khan.'' What occurred between 29th April and 2nd May? 
The prisoner was brought in from the Bampoor territory 
apparently by his relations (for there is not a speck of evidenoe 
as to his apprehension?) on 6th May^ according to the case. 
Ohokm HoMe!iu In theprosecutiou there were two eye wit- 
Shah Mahomed. ncsscs of the actual Crime, and one witness 

Mann rtiu'. of the womau's lament at her dishonor. 

No question was asked them as to reporting the crime through 
the Tillage OfficerS| nor does it at all plainly appear when the 
brother-in-law Choteh Khan came home again. There is the 
singular omission on the part of both Courts as to any enquiry 
about the truth of the woman's statement of her non-interconrse 
with her husband, and about the pain and^n^ of blood caused 
by the prisoner's assault, though it would appear that her 
husband is much older than herselfl There is no evidence of 
women as to the state in which she came home, and there is no 
medical eyidence whatever as to whether Mussumat Chundee 
shewed signs of being a married woman, co-habiting with her 
husband, or of being a newly raped virgin. 

The two eye-witnesses swore to viewing the actual rape before 
the Magistrate. Before the Sessions Judge they say nothing 
of the kind, and from the depositions at the Sessions, they would 
only appear to have seen the prisoner escaping. 

The prisoner before the Magistrate named two witnesses, 
belonging to his and the prosecutrix's village Munchra, by 
name EuUoo and Shadil ^an, to prove the enmity of the 
prosecutrix's family. These men were never even summoned. 
The Magistrate only sent for the Bampoor witnesses, and of 
these two, Imam Buksh and Himut Khan, are shewn by the record 
to have arrived at Bareilly. Yfhj was not their deposition 
taken? 

On the whole, I feel great doubts as to the facts of the 
crime of rape in this case ; and entertaining those doubts, I 
desire that this appeal be laid before a second Judge. 
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I obserte tliat tbe Hagistrate has totally neglected the mc 
proyisions of Section 199, Act XXV of 1861, as to the attestation September 15. 
of the depositions, and that Section 205 has been also eqaally — 
neglected in respect to the prisoner's reply. The English notes iiehar 
too of the Judge do not correspond with the yernacalar final 
reply of the prisoner. 

F. B. Pearson. — I concnr with Mr. Batten in thinking that, 
for the reasons mentioned by him, the evidence^ on which the 
Lower Courts have relied, is untrustworthy as well as im- 
perfect ; and that^ under the circumstances, the finding and 
sentence of the Court of Session cannot safely or properly be 
maintained. The prisoner will, therefore, be released. 



Present: 



W.Edwabds, y""^^''' 



GOVEENMKNT, VerSUS (1) CnUNDWA, (2) DOOBQA, ASD 

(3) Chotay Lall, (Appellants.) 

Case No. 1. — Crime Charged. — ^Against Nos. 1 and 2. Theft ^^^ 
in a building, under Section 380, Penal Code. Against No. 3. September 2L 
Dishonestly receiving stolen property, Section 411, Penal Code. q^^qoT 

Case No. 2. — Crime Charged. — ^Against No. 1. Lurking-house Chundwa and 
trespass. Section 457, Penal Code. 2nd Count— Receiving *^^JJ^- 
stolen property. Section 411, Penal Code. Against No. 2, under A bstbac t. 
Section 114| being present as abettor of the above offence. Held, m the 
Against No. 3, under Section 411, receiving stolen property. !•* ^'J'®* H** 

Crtmb Established. — ^As charged. made byan 

Committing Officer, Syud Imdad Ali, Deputy Magistrate of bSSST^P®^ 

Moradabad. giitnte after 

Tried before Mr. J. Power, Officiating Sessions Judge of offwd b?*thS 
Moradabad, on the 2nd June 1863. Police coniva- 

Remarks bvthb Officiating Sessions JuoaE.—" These cases, lis^^c^JS 
which are better explained by being taken together, are con- c<Jde*'-* Vft* 
nected with case. Government, versus Chundwa^ Doorga and eeif ^'u^ a £• 
Rummun, charged under Sections 467 and 411, in which the JSJJJicticm**' 
defendants have been found guilty and sentenced to imprison- ^ HoM, in the 

"^^** the eri&enoe 
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186S. " In tbe case tlins alladed to, the honse of Gk>kal Pershad, 

Sept^berSi. Plaintiff, was broken into and property stolen therefrom, 

and this property was proved to have been stolen by, and 

Ch^Si^tmd i^ the possession of, the above-named prisoners. During 

two others, the investigation of this ease, the defendant Doorga, who had 

was ininffiei- confessed, Stated that other stolen property was eoncealed in 

tSi/**5nTrfe Chotay Lall's (defendant No. 3) house. Chotay Lall's house was 

prisoners re- acoordiogly Searched, and a lotah belonging to a temple in the 

teStioA oMhe ^^*y> stolen in February last, and some cloth, (a portion of 8 

Lower Courts picccs of cloth stolcu from Kam Ruttun's honse in March last,) 

me^Sl^^Sw were found therein. The lotah and cloth are distinctly re- 

and irreguia- cognized by their owners. The lotah was taken from a temple 

oed^e. in which one Oolab Dass lived, and Kam Ruttun's cloth was 

stolen by the lock of a door-way being broken and entry made 

thereby to his shop. 

*' The proofs against the three defendants of the theft of the 
lotah rest on the confession of Doorga, No. 2. The statement 
of Chundwa, No. 1, to having received the lotah in mortgage 
from Doorga, and against ^o. 3 on the facts of its being found 
in his house. 

'' The proofs of the theft of cloth against the three defendants 
consist in the cloth having been known by Doorga, No. 2, to 
have been stolen, and to its being in the actual possession of 
No. 1 and No. 3. 

'^ The prisoners Nos. 1 and 3 deny having stolen the cloth ; 
but the cloth is of a peculiar pattern of chicken work and 
must be known to the owner, whose recognition of it, is 
strictly to be believed. Ram Ruttun, the owner of the cloth, 
never complained against any one of the theft of his property, 
and the proofs against the prisoners only came out when 
Doorga No. 2 confessed and pointed out the cloth in the pos- 
session of Nos. 1 and 3. 

'^ The latter prisoners attempt to prove that they bought the 
cloth from Nuvee Bux, but the witnesses summoned to prove 
this statement fail to support it. 

'^ All three cases are so connected with one another, that I 
consider they should have been committed as one case. The 
facts of each case are borne out and proved by the facts of the 
others, and the evidence against the prisoners is strengthened by 
the cases being taken together. The facts of the three cases 
prove that the prisoners are leagued together as professional 
thieves. The prisoner Chotay Lall, who is the father of Chun- 
dwa, and who admits that he entrusts his shop to his son^evi-/ 
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dently employs his son and Dootga (No. 2^ to steal for him ^n. 
and eoUect stolen property. The whole eollection of articles 
found hi his shop is looked on hy the Police with much 

suspicion. Clmi^hnr'aad 

" The Assessors, Ashruf Ali and Balik Bam, give a verdict *^ <'***«^ 
against three prisoners, No. 1 and No. 2 of guilty, against No. 3 
of not guilty in case No. 1, and in case No. 2 give a verdict of 
not guilty against all three defendants. 

'' In case No. 1, the Court concurring with the Assessors, 
finds that the defendants Ghundwa, Doorga and Chotay Lall 
are guilty of the offences specified against them in the charge^ 
viz., that they, Ghundwa No. 1, Doorga No. 2, have committed 
the offence of theft in a building, an offence punishable under 
Section 380^ Penal Code ; and that Chotay Lall has committed 
the offence of dishonestly receiving stolen property, an offence 
punishable under Section 411, Penal Code ; and the Court 
directs that the said Chundwa and Doorga be imprisoned each 
for one year in a reformatory, (Section 433, Code of Criminal 
Procedure^ and that Chotay Lall undergo rigorous imprison- 
ment for tnree years. 

'^ In case No. 2, the Court differing from the Assessors, finds 
that the defendants Chundwa, Doorga and Chotay Lall are 
guilty of the offences specified against them, viz., that Chundwa 
has committed the offence of lurking-house trespass, or house- 
breaking by night, ad offence punishable under Section 457, 
Penal Code, and also the offence of receiviog stolen property 
dishonestly, an offence punishable under Section 411^ Penal Code. 

'' That Doorga, No. 2, has committed the offence of being 
present when the above offences were committed, an offence 
punishable under Section 114, Penal Code. 
. ''And that Chotay Lall has committed the offence of receiving 
stolen property dishonestly, an offence punishable under Section 
411, Penal Code; and the Court directs that the said Chundwa 
and Doorga be imprisoned each for one year in a reformatory, 
(Section 433, Code of Criminal Procedure,) and that Chotay 
Lall be imprisoned with rigorous imprisonment for three years.'' 

By THE Court. 

Mr. W. jrynyard.^The cases Nos. 20, 21 and 22 of the 
calendar of cases committed by Imdad Ali, Deputy Magistrate, 
have been before me in appeaL In all these cases Chundwa 
and Doorga are implicated. Bummun is implicated in the first, 
and Chotay Lall, the father of Chundwai in the two last. 
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1868. 

September SL 

Case of 

Chnndwa and 

two others* 



Seeing that all tbe prisoners confessed in the first* case, I 
dismissed the appeal. I shall notice this case later in this 
opinion. 

In case No. 21, that of Oolab Das' Mahy I consider the 
eyidenee insufficient for the conviction of Chundwa and Chotay 
Lali. It is admitted that the stolen loiah came from the shop 
which was owned by Chotay Lall^ and kept by his young son 
Chundwa. Chundwa stated that Doorga pawned it to him, but 
adds that he^ Chundwa, was not aware that it was stolen till it 
was identified as stolen property. Chotay Lall states the same, 
and in his vnritten defence to the Judge states that the theft 
was not reported at the thannah ; which appears to be true : 
that if he had thought it was stolen property he would not 
have left it exposed as it was. I consider that the offence 
punishable under Section 380 is not proved against Chundwa, 
and would release him. Nor do I think that there is any evidence 
sufficient to convict Chotay Lall of the offence of dishonestly 
receiving stolen property, knowing or having reason to believe 
that it was stolen^ and I would release him. Doorga confessed, 
but for the reasons given in case No. 22, 1 would also release 
him in this case. 

I observe that the Assessors brought in a verdict of not 
guilty against Chotay Lall, but the Judge when sentencing him, 
says that he concurs with the Assessors in finding him gnilty. 

In case No. 22, the theft of Ram Buttun's cloths, it is urged 
for the prisoners that the cloths are such that it is impossible 
to recognize them, and that such being the case the proof breaks 
down. It is also urged that the plaintiffis are in debt to Cho- 
tay Lall, and that as he is a cloth merchant it is nothing extra- 
ordinary that this cloth should be found in his house. 

In this case there is no confession as in the other cases. 
Doorga denies all knowledge of the theft; he makes some state- 
ments which are rather damaging to Chundwa if true, but 
these are not evidence. 

With regard to the identification of the cloth, I remark that 
the cloth said to be stolen consists of 8 yards of chicken ; one 
small piece, 14 girrahs, less than a yard of khassa or nynsookh ; 
and a third bit of 10 yards and 5 girrahs of the same description 
of cloth. Now it is in my opinion difficult, if not impossible, 
to identify remnants of cloth of this sort which have no dis- 
tinguishing mark about them. I think a man might as well 
attempt to swear to a rupee, which has not been marked, for 
identification. Yet Deenanath identifies the smaller piece 
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two ot\\trB4 



of khasm^ says that he sold it to Ram Ruttan two or two and a ^^ 
half months ago ; that he cannot produce the sale papers^ for Scpt«iubor 9i. 
his ffither went mad and burnt all his papers be/ore the sale. cTi^r 
The date of this burning is fixed by his deposition in the Magis- c^idwa nnti 
trate's Court as four months ago* 

Ram Ruttun states that he bought the ten yards from Eedar* 
nath a day or two before the theft. Eedarnath says that it was 
bought eight or nine days before the sale, that the breadth of 
the stuff and the thread of it resembles what he sold. 

In answer to this not very reliable evidence the accused call- 
ed Gopal Dass and Elahee Buz, who stated that Cbotay Lall 
had bought khassa from one, and chicken from the other, which 
resembled the cloth in Court, but that they were unable ta 
identify the cloths, as there were no marks on them. 

Chotay Lall stated in his defence that the plaintiff was at 
enmity with him on account of a debt due from Ram Rnttun's 
uncle to Chotay Lall ; that Chotay Lall had spoken to Ram 
Ruttun about this debt, and that Ram Ruttun had threatened 
him; that the bond for the money and the entries of purchases 
of cloths are all properly made in his books. He states in 
his answer that he presented the bond to the Court. 

On a full consideration of thQ above evidence and the 
defence of the accused, I am of opinion that the evidence is 
insufficient for conviction, and I would release all the prisoners 
in this case. 

Towards the conclusion of the trial of this appeal the 
mookhtar of Doorga brought to my notice that the confes- 
sion made by Doorga was obtained from him by an induce- 
ment offered to him by the Police ; and that if it had not been 
for this inducement he would not have confessed, and there 
would have been no case made out against his client. In the 
deposition of Ram Ruttun, recorded by the Deputy Magistrate on 
the 19th March, in case No. 22, Ram Ruttun swears that '^ the 
'' boys Chundwa, Doorga and Rummun were apprehended, and 
** the stolen property was discovered ; that the Kotwal said to 
^^ Doorga 'you tell who else you have robbed and I will let yon 
'^ go -/ then he confessed to opening the lock of my shop and 
^ stealing in company with Chundwa, &c. &c." 

I observe that this procedure is opposed to the law. Section 
146 of the Criminal Procedure Code, and it is in my judgment 
an error in the proceedings on trial which has prejudiced 
Doorga, and I think that the confession must be received with 
great caution. In case No. 20, there was other satisfactory 

22 
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^— circumstantial evidence against Doorga, and I have allowed 
Sep tember a. the cunvlctlon against him to stand. But in case No. 21, if he 
CaM of lis^d made no confession consequent on tbe promise made by the 
Chundwa and Police, there would have been no evidence to convict. I would 
therefore release Doorga in this case No. 21. 1 have above re- 
corded my opinion that the remaining appellants should be 
released in this case. 

The attention of the Police should be called to Section 146 
of the Criminal Procedure Code. 

I observe that tbe Judge has in case No. 22^ found Chundwa 
guilty of the offence of lurking-house trespass or house-break- 
ing by night. This is an incorrect Bnding. The Judge should 
have found him guilty of one or the other of the charges, and 
not have left it doubtfnl on which he. convicted. 

It was pleaded in all these cases that Chundwa and Doorga 
were under twelve years of age, and therefore, as there is no 
proof that they have attained sufiScicnt maturity of understand- 
ing to judge the nature and consequences of their conduct, 
such conduct is not under Section 83^ Indian Penal Code, an 
offence. I remark that both these lads stated their ages to be 
eleven ; and I am of opinion that the Judge should, when try- 
ing the case, have recorded his opinion that he was satisfied 
that they were of mature understanding. This might have 
been very properly done after consulting with the Assessors. 
1 am not prepared to go as far as Messrs. Morgan and Macplier- 
Bon in their notes on Section 83 of the Indian Penal Code, but 
I do think this is a matter of procedure to which the attention 
of the Judge should be drawn; but I do not think it is sueh 
a defect in procedure, as would authorize a reversal of the 
order of the Lower Court. 

I observe that in all these cases the Judge has not drawn the 
distinction evidently intended by the law between the plea of 
the accused and his defence. Hi<) plea should be simply guilty, 
or claims to be tried and recorded at . the commencement of 
the trial, as directed in Section 362, Criminal Procedure Code.. 
His defence should be recorded at the close of the prosecution^ 
as directed in Section 372. 

The Judge's attention will be directed to the following errora 
and omissions which are observable in his proceedings. 

The examination of the accused person is not attested as 
required in Section 205, Criminal Procedure Code. 

The age and occupation of Doorga are left blank in bis 
examination. 
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two others. 



Section 199, Criminal Procedure Code, is not accnrately ^ 
observed in all the examinations of witnesses. September 21 

The Judge's reasons for passing the orders he did^ are dated ^[^f 
Jane 2nd, 1863, a translation of them is found at No. 32 of the ^^J^^^ZXJUi^ 
Judge's file. The appellants have been furnished with copies *""* "**""" 
of the papers Nos. 30 and 31 of the Judge's file. The Cir« 
Gular Order No. 4, dated 5th February 1863, was issued in 
order that the appellants should have an opportunity of being 
acquainted with the reasons of the Judge for passing the order 
be did, and that the Appellate Courts might be enabled to see 
the reasons of the Judge for passing his order. The practice 
of the Moradabad Judge's Court is in direct violation of the 
Circular Order above quoted, and I would call on the Judge 
to know why this order is not acted upon in his Court. 

I observe that in none of the proceedings is there a numerical 
list as directed in Circular Order Nizamut Adawlut, No. 54, 
para : 2y dated July 16th, 1830. The attention of the Judge 
will be directed to this omission also. 

The case will be laid before another Judge. 

Mr. W, Edwards. — I concur in the insufficiency of the evi- 
dence in these caseSi and would release all the prisoners. 



Present: 

Government, versus Pyao Singh, (Appeilanij 

Crime Charged. — Giving false evidence. 

Crime Established. — As charged. 

Committing Officer, Mr. W. B. Halsey, Joint Magistrate of 
Benares. 

Tried before Mr. C. Home, Sessions Judge of Benares, on 
the 18th June 1863. 

Remarks by the Sessions Judge. — "It appears that the 
father of the prisoner was plaintiff in cases which have ex- 
tended over a space of years, reaching from 1856 to the present 
time, and in which certain topes or clumps of bamboos have 
been placed under attachment on January 13th, 1844, and so 
continued. 



1868. 

September 2S. 

Case of 
Pyag Sinp^h. 

Abstbaot. 

Appellant 
who oad been 
teotenced un- 
der Section 198 
Indian Penal 
Code, released 
on account of 
a serious de« 
foot in tbe 
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13^' ^^In a case before the Joint Magistrate the prisoner denied 

September 22. ^^at the bamboos had ever been attached ; this being a fact 

^jljl^^ which he did not believe to be true, or to speak plainly, knew 

PyaKSingb. tO be false. 

cbar^ and " ^^ ^^^ ^^th April 1859 the prisoner's father obtained a de- 
fitidiuff of the crcc by confession of judgment in his favor for these clumps 
lower Court ^£ bamboos, of which he was pat in possession by an Ameen of 
the Coart. This decree would appear to have been, as many 
such decrees are by collusion, with a pretended defendant, and 
the sole object of it would appear to have been to defeat the 
attachment which still continued against the said bamboos, on 
account of the quarrels to which they had led. Mr. Alone men- 
tions in his proceeding, dated 27th August 1850, that there was 
then an attempt to conceal the attachment. This is mentioned 
to shew that the prisoner knew well all about these clumps, and 
wilfully gave a false statement in a judicial proceeding, know- 
ing the same to be false. 

'' In the attachment by the Magistrate, it was ordered that the 
property should be released when the order of a punchayat^ or 
of a competent Civil Court, should have declared the rightful 
owner. 

'' The Assessors, with whose assistance the case was tried, held 

the prisoner to be guilty, and the Court concurred in their opinion. 

'* Under the above circumstances I see no grounds for abating 

the punishment as laid down in the Penal Code, and sentence 

the prisoner to three years' rigorous imprisonment. " 

By the Court. 

Mr. F. B. Pearson* — There appears to have been a dispute 
in the close of 1848 about some babool trees and clumps of 
bamboos between the prisoner's father Ramsurroop, on behalf 
of Bamsundur, on one side, and Eungul Singh, on the other 
side, in consequence of which the subject of dispute was at- 
tached under the provisions of Section 2, Act IV of 1840, on the 
13th of January 1848. The property in dispute was after- 
wards advertized for sale in execution of a decree passed in 
favor of Benaick Bao, against the aforesaid Eungul and his 
brother. Bamsunder objected to the sale and was found on en- 
quiry to be in possession of the property by the Civil Court, 
which, thereupon, on the 30th March 1853, exonerated it from 
liability to the decree. Bamsurroop subsequently sued Bam- 
sundur, his employer, for a debt, and in lieu of his claim ac- 
cepted the property aforesaid under the terms of a soolchnamah, 
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in caoformity with which a decree was passed on the 26th Jnne IM. 

1855. He then applied to the Magistrate on the 12th of the September si 
following month for the removal of the attachment of the 13th ^^^f 
January 1848. His reqnest was refused on the 27th Angnst Pyalsiof^ 

1856, and again^ when a second time preferred; in April 1858. 
He then brought a fresh suit in the Civil Court; ostensibly for 
the removal of the attachment; impleading Sheo Sahoy; (Ram* 
fiundur's brother) and on the 18th April 1859 obtained a decree 
against him in confoimity with a sooiehnamah. Ramsurroop is 
said to have died in October 1861. His son^ the prisoner, this 
year appeared in the Joint Magistrate's Court, and complained 
of the interference of certain persons, who are understood to 
be the representatives of Eungul Singh before named; with his 
possession of the aforesaid property. On the 4th May he was 
asked whether in the abovementioned dispute between his father 
and Kungul Singh the property had not been attached by the 
Magistrate's Court. He answered first "yes" and then "no. ** 
The latter reply constitutes the false evidence which he has 
been convicted of giving, and for giving which he has been 
sentenced to three years' rigorous imprisonment. 

I observe that he was not charged with, and has not been 
convicted of inieniionally giving false evidence, the crime spe- 
cified in Section 193 of the Indian Penal Code under the pro- 
visions of which he has been punished : but the Lower Courts, 
there is no reason to doubt, believe him to have been guilty 
of the crime specified in the Section. 

The Sessions Judge's remark that he sees " no ground for 
abating the punishment as laid down in the Penal Code/' in 
connection with the sentence passed by him of imprisonment for 
three years, would lead to the inference that the false evidence 
in question had not been given at any stage of a judicial pro- 
ceeding; but in some other case. In point of fact; however; the 
evidence appears to have been given in a stage of a judicial 
proceeding; and therefore to have been legally punishable with 
imprisonment for a term extending to seven years. 

The prisoner; after replying to the question put to him in the 
ambiguous or double manner mentioned abovC; was not asked 
to explain himself more fully or particularly; or to say whether 
he meant ^^yes" or meant ''no." But in his defence in the Joint 
Magistrate's Court be pleaded ignorance of the attachment of 
the 13th January 1849. In the Sessions Court he is represent- 
ed as having pleaded guilty to the charge; and was thereupon 
summarily convicted. But it is here asserted on hi . behalf 



Digitized by VjOOQ IC 



130 

186a. that he only pleaded guilty to the charge of having made use 

fiepte'^r 22. of the words imputed to him, and not to the charge of haying 

r- — intentionally given false evidence. The defect above noticed 

pyS "siSgh. in the charge renders it doubtful whether he can be held to hayo 

admitted himself to have been guilty of the oflTence specified in 

Section 193. The defect is one which would seem to have 

seriously prejudiced him by causing him to plead guilty to a 

charge which did not allege criminal intention, and thus causing 

him to be convicted without a trial. 

The prisoner's knowledge of the attachment of th« 13th Janu- 
ary 1849, appears to have been assumed by the Joint Magis- 
trate as indisputable so as to need no proof. The prisoner is 
now described as 25 years' old. He was therefore in 1849 a 
lad of 11 or 12 years of age. It is not absolutely necessary that 
he should have known of all that took place, in regard to the 
property, during his father's lifetime : or certain that, in answer- 
ing, as he did, the question put to him on the 4th of May, he 
designed to tell a falsehood. 

Under all the circumstances I am constrained to recommend 
the release of the prisoner. 
The case will be laid before another Judge. 
I note that the Joint Magistrate has ordered Sheo Sahoy to 
be charged under Section 208, Indian Penal Code, in apparent 
contravention of the provisions of Section 169 of the Criminal 
Procedure Code. 

Mr. J. H. BaUen.—! observe that in the English charge as also 
in the vernacular, which we may assume to have been read out 
and explained to the prisoner before the Sessions Judge, the 
words "intentionally in a stage of a judicial proceeding" are 
omitted. It is in favor of my colleague's view of the case that 
the prisoner's final reply before the Magistrate is not by any 
means a clear admission of mijul perjury. 

Concurring with Mr. Pearson, 1 would order the release of 
the prisoner Pyag fcingh. 

The Judge's attention should be called to the committal of 
Sheo Sahoy by the Joint Magistrate to the Criminal Court un- 
der Section 208, Indian Penal Code, which appears to be illegal 
without the sanction of the Civil Court executing the decree. 
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Present: 
W. Wyntabd, Judge. 
P. B. Pearson, Offg. Extra Judge. 

Government, t;^^^^ (1) Shbonarain, (2) Ehoodoo, (3) Sheo- 
RUTTUN, AND (4) Alladad Khan, (Appellants.) 

Crime Charoed, — Against No8. 1 and 2. Fabricating ftilse ^* 
evidence. Against Nob. 3 and 4. Giving false evidence. September 2& 

Crime Establishkd. — As charged, ciHTot 

Committing Officer, Mr. W. B. Halsey, Joint Magistrate of Sheoiiarain 

Benares. an d 8 othe r. 

Tried before Mr. C. Home, Sessions Judge of Benares, on abbtbact. 
the 25th July 1863, The';^d.nce 

Remarks by the Sessions Judge.—" This case has been so ^.«nji insnffi. 
fally reported in the proceedings, that I think it will be suffix Tietion the^H- 
cient to quote the grounds of commitment as set forth by Mr. 1^1^^^^^* 
Halsey, Joint Magistrate. Held that 

" ' Sheonarain Singh, charged with fabricating false evidence by ysfa^fi^s^^ 
making false entries in his diary and omitting that which ought du^ Penal 
to have been entered. He is also charged with giving fiilse nipt\tentk^' 
evidence. His defence is, that he simply entered what the Con- }Jpg®°®?,\"jf„^ 
stables told hi in. This defence will not hold good, because ho p^Vbich there 
did not enter the fact that Thakooree,koormee, recognized Gunga JfeltVer** proof 
Singh at 12 a. m., which recognition all admit took place before nor violent pre- 
Sheonarain Singh, so that if he confined himself to entering 'a^np^on. 
what was told to him, he ought to have entered that; and fur- 
ther, after announcing in the Diary at 11 a m., the return of 
Ehoodoo, Constable, he makes no mention of his being re-ap- 
pointed^ but again announces his return at 4 p.m., the same day. 
When asked to account for this, he says that Khoodoo, being 
once appointed, was always appointed until the search ceased 
forgetting the entry of the appointments and return of Shore 
Ali and Uamashur {vide Diary) and that after capturing Gunga 
Singh. He sent Khoodoo in search of Permesher Lall, but Ehoo- 
doo and all the witnesses say that he^ Ehoodoo, never left the 
Thannah again after the capture of Gunga Singh, so that the 
entry of his return at 4 p. m., was a wilful false entry; and the 
stating on oath, that the Diary was correct, was adding the 
crime of giving false evidence to his other fault. 
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im. " < The Coustnblc Khoodoo, when originally bronght into Conrl, 

liSeptember 25. Stated that he was re-appointed on the morning of the 18tb to 
Ciuoof ^^ *° search of Qanga Singh, and that he captured him on the 
Sheonaraiu cross roads and bronght him to the Thaunah. He professed 
and 8 others. ^^^ jj^ ^\^\q toTccognize him (but in the commitment of Eooman 
Dass, I have shewn that he could not have recognized him) and 
the Head Constable and others when they came to the Coart 
confirmed what the roster of watch and ward shewed^ viz., that 
Khoodoo had never left the Tbannah all day, and they more- 
over gave a very different acconnt of the capture, which 
Khoodoo afterwards admitted, viz.^ that from the Tbannah he 
saw Gunga Singh passing and got down and captured him. 
Either the story that Gunga Singh told the first day is true, t?iz., 
that after hiding for four days he was caught, or his other story^ 
viz., that he came to the Tbannah and gave himself up. In 
the first case a man hiding from the Police is not likely to go 
walking about directly by the Police Station : and in the other 
case if be came and gave himself up^ then Khoodoo did not 
capture him. For all these reasons, I have no hesitation in 
committing Khoodoo on the same charges asSheonarain Singh, 
and order that they be both committed to the Sessions to take 
their trials under the charges described in the Indian Penal 
Code, Sections 191 and 192, the punishment for which is defined 
in Section 193 of Indian Penal Code. 

" ^ With regard to the remaining two Constables, Sheoruttun 
and Alladad Khan, I charge them both with giving false evi- 
dence. Sheoruttun asserted, that Doorga Persbad never once 
left him from 11 a. m. on the 17th to 3 p. m. on the 18th. This 
was false evidence. For from the evidence of Doorga Pershad 
we find that he left the Chowkee on the early morning of the 
18th, having arrived there at 6 p. m. on the evening of the 
night before. This is proved by all the witnesses for the defence, 
although they say he left in the morning with Sheoruttun ; but 
I discredit the latter part of this story, for the reason that 
Sheoruttun's statement is not substantiated by any of the wit- 
nesses for the defence. His story is that Bbugwan came from 
Kalbhyr to call Doorga Pershad and himself to recognize 
Gunga Singh who had been caught at 12 a. h., and that he, 
Sheoruttun, told Bbugwan Dass, that he would bring Doorga 
as soon as he had done his dinner. Now there was no 
need for Doorga Pershad to come and recognize Gunga Singh, 
as Thakooree^ koormee^ had already recognized him, nor could 
there be any reason for sending for Sheoruttun. Moreover, 
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the Gbowkee is hot a mile from the Thannah, and lam at a loss i^ 
to nnderstand bow it was, that they did not reach the Than- September 25, 
nab till 4 p. m. Lastly, all the witnesses for the defenoe swear (J^f 
that Bhngwan Dass did not see either Sheornttan or Doorga sheonanin 
Persbad, but merely left a message for him. As then Sheo- ^^ * ^^^^ 
rattnn and Bbngwan's story is proved to be nntrne by the evi- 
dence for the defence, I consider that Doorga Persbad's state- 
ment is correct, and that he left Sheornttan on the morning of 
the 18thy and that therefore Sheornttan gave false evidence when 
be said that Doorga Persbad never left him fron) 11 a. m. of 17th 
till 4 p. M. on 18th, and I accordiogly commit him to take bis 
trial nnder Section 193 of the Indian Penal Code. 

''' Lastly, Alladad Khan, tbongh warned in every way^ swore 
that Sheornttan was on dnty at the Gbowkee and on his beat, 
and that he did not go to the Thannah on the 17th at all. This 
is proved to be false by the Diary and by the evidence all 
tbrongh the case, and I therefore commit him also to take bis 
trial nnder Section 193 of the Indian Penal Code.' 

**l concur generally in the above and merely note that the 
case was tried with the aid of Assessors, who are of opinion 
that the charges were not proved against the prisoners. In 
their view of the case, the Court would not concur and award- 
ed the following sentence. The Court differing from the As« 
sessors finds that (1) Sheonarain Singh, (2) Khoodoo, (3) Sheo- 
ruttun and (4) Alladad Khan, are guilty of the offence specified 
in the charge, namely, that (1) Sheonarain Singh, ^2) Khoodoo, 
(3) Sheoruttun and (4) Alladad Khan, have committed the of- 
fence of giving false evidence^ and of them, KhoodoD has fabri- 
cated false evidence, and have thereby committed an offence 
punishable under Section 193 of the Indian Penal Code, and 
the Court directs that the said (1) Sheonarain Singh, Khoodoo, 
Sheoruttun and Alladad Khan be severally sentenced to three 
years' rigorous imprisonment." 

By the Court. 

Mr. F. B. Pear5(m.~-Purmesbur Lall and Qunga Singh were 
accused of having wounded Sheogbolam, who appears to have 
died in consequence. Mirza Murad, Inspector of the Bobinia 
station, sent a ConstablCi Doorga Persbad, to the Kalbhyr sta- 
tion, with an application for aid in the apprehension of the ac- 
cused, of whom the first was said to be living in the bouse 
of Gunesh Persbad, kaeth, a resident of Cazee MundaveOi and 
the second was described as a servant of Kooman Dass, a resi- 
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1868. dentofmoliallaDandpore. TheEalbhyr Station Diary of tbe 
September 25. 1^*^ ^^7 '*^* ^^*^^ *^® arrival of Doorga Pershad at 9 o'elock 

r ' A« M I on that daji and the deputation of Khoodoo and Sheorat- 

SbeoEMrain ^^^f Gonstables, to assist him in finding and arresting the ao- 
Aiids others, cosed men. The Diary of the next day mentions that Onnga 
Singh was bronght to the Station by Khoodoo at 11 o'clock 
A. H.y that immediately afterwards Thakooree, koormee, gave 
some information about Parmeshnr Lall, which led to the depu- 
tation in search of hiro^ of Shore Ali and Bameshnr Constables, 
who returned at noon and reported that they had not found 
him, and that at 4 o'clock p. m., EhoodoOy Sbeoruttun and 
Doorga Persbad made a like report^ when Gunga Singh, who 
was identified by the latter as one of the accused parties, was 
forwarded to the Bohinia station. 

Such is the representation contained in the Diary written 
by the prisoner Sheonarain. On the other hand the Constable 
Doorga Persbad states that he captured Gunga Singh who was 
pointed out to him by Thakooree, koormee, at 5 a. m., on the 
18th May^ at the door of Eooman Dass' house. 

The Joint Magistrate and Sessions Judge give full credit 
to Doorga Pershad's statement, and opine that the facts have 
been otherwise falsely represented in the Diary with the view of 
screening Eooman Dass from the charge of harbouring an 
ofifender. The positive falsehoods in the Diary are, in their opi- 
nion, Isly the capture of Gunga Singh by Ehoodoo; and 2ndly, 
the employment of Ehoodoo on the 18th May in searching for 
Permeshur Lall between 11 a. m. and 4 p. m. The suppression 
of the facts of the identification by Thakooree, koormee^ of 
Gunga Singh at noon, and of the capture of Gunga Singh by 
Doorga Persbad at 5 A. iL| on the same date, are in their opi- 
nion negative falsehoods. 

Section 44, Act V 1861, enacts that it shall be the study 
of every Officer in charge of a Police Station to record in his 
Diary ''all complaints and charges preferred, the names of all 
persons arrested, the offences charged against them, the wea- 
pons or property that shall have been taken from their posses- 
sion or otherwise, and the names of the witnesses who shall 
have been examined." The omission of particulars not re- 
quired to be recorded cannot be regarded as a culpable sup- 
pression. The omission therefore to mention that Thakooree 
had identified Gunga Singh was not a fault. 

That omissioui and the entry regarding Ehoodoo's report at 
4 o'clock p. M.| do not, in the opinion of the Sessions JudgOi 
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constitate the offence defined in Section 192 of the Indian Pe- 
nal OodOi bat he considers that offence to have been committed 
in reference to the false account given in the Diary of the cir- 
cumstances of Gnnga Singh's captare. 

Thus the main point in question is whether Gunga Singh 
was really brought to the Police Station at 11 o'clock a. m« 
by EhoodoOy or at 5 o'clock a. m. by Doorga Persbad, after 
being captured by the latter on the indication of ThakooreOj 
koormee, at the door of Eooman Dass' house. 

Doorga Fershad's statement may be truCi but it is at vari- 
ance with the statements made byOunga Singh and Thakooreoi 
koormee^ themselves, and with the tenor of all the evidence on 
the record, and is wholly unsapported. 1 conceive that the 
finding of the Court of Session, opposed as it is to the evi- 
dence, cannot be maintained. 

Consequently the charge of the offence specified in Section 
192 must be regarded as untenable. 

The question remains whether the entry of what Khoodoo 
reported at 4 o'clock p. m., is false, and whether Sheonarain 
in swearing to the truth of the Diary committed the offence 
specified in Section 191 of the Indian Penal Code. 

The evidence lends more color to the charge of giving false 
evidence* Khoodoo's own statement appears somewhat at 
variance with the entry, which is farther discountenanced by 
that of Angun Lall, and that of Sheoruttun. At the same time 
the object of the false entry, if it be a false one, is not obvious* 
The entry could only be of use to Room m Dass, inasmuch as it 
goes to disprove Doorga Fershad's allegation of his having 
captured Guaga Singh at Eooman Dass' door at 5 o'clock a. m. 
That object might have been effected without mentioning Ehoo- 
doo at all. The mention of him is altogether superfluous; and, 
if not true, is as likely to be a oareless inaccuracy as a 
wilful falsehood. 

As to Sbeoruttun's statement that Doorga Pershad never 
once left him from 11 a. m. on the 17th to 3 p. m. on the 18th 
May, I do not consider the falsity of that statement, which 
must not in fairness be pressed too literally, to be established 
by the evidence on the record. 

Alladad Eban's statement that Sheoruttun did not go to the 
Ealbhyr Station on the 17ih May, is not absolutely at variance 
with the entry in the Station Diary of that date, and, if it be 
incorrect, is not necessarily a wilfuU falsehood. The mis-state- 
ment, if it be one, seems to have no bearing whatever on the 
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qaestion of Kooman Dass' guilty and it is difficult to asBign a 
motive for it. 

What were the real facts, and which statements or represen- 
tations are tme and which false, is not so perfectly ascertained 
as to exclude doubt. 

But it seems to me to be quite possible that Sheoruttun either 
may not have been at the Kalbhyr Station on the 17th May, 
and yet may have joined Ehoodoo and Doorga Pershad at Eut- 
wapoor, and remained with the latter till the following after- 
noon; or that Sheoruttun may have been summoned to the 
Station without Alladad Khan's knowledge. 

It seems to me likewise possible that Khoodoo may have 
received instructions to keep a look out for the accused men, 
without being specially deputed to any particular places at a 
distance from the Station^ and may have made his report 
together with Sheoruttun and Doorga Pershad at 4 o'clock, on 
the 18th May. 

At all events, considering the evidence to be insufficient for 
the conviction of tbe prisoners on the charges on which they 
have been tried, I recommend their release. 

The papers of the case will be laid before another Judge. 

Mr. W. Wynyard. — I agree with my colleague, Mr. Pearson, 
in thinking that the evidence in this case is insufficient for 
conviction. 

Doorga Pershad states, that at 6 A. m. on the 18th May Tha- 
kooree, koormee, pointed out Gunga Singh, and that he, Doorga, 
Rcized him and took him to the Thannah. Thakooree, koormee, 
when examined before the Magistrate, swore that he was look- 
ing after Gunga Singh. Hearing that Guoga hingh had been 
caught he went to the Kalbhyr Station, where he found him 
in confinement. This person was not examined at the Session's 
trial. 

Gunga Singh deposed that he went to the station at about 
11 A. M., and that he was confined; that he saw Doorga and 
Thakooree at the Kalbhyr Station at 3 p. h., and that Khoodoo 
was the Constable who confined him when he went to the Sta- 
tion, which he says he did of his own accord. 

I am not satisfied that Doorga Pershad's evidence is true. 
On the contrary I think it quite probable that Gunga Singh 
came to give himself up, as he heard that he was wanted, and 
that then Khoodoo apprehended him. ^ 

I concur with Mr. Pearson in thinking that the omission of 
particulars not required to be recorded cannot be regarded as 
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a enlpable BappressioOi and that the omission to mention that we, 
Thakooree had identified Ounga Singh, was not a fault. September as. 

I am not satisfied that the entry in the Diary is a false entry; ^^ot 
and if it were false, I see no proof or even violent presumption Sheonarain 
of the eorrupt intention of any of the prisoners which is neces- *"* * othert. 
sary for conviction under either Sections 192 or 193. 

The prisoners will be released. 

Mr. Home in his transmitting letter has embodied Mr. Hal- 
se/s remarks and added the following:— ''I conour generally 
in the above and merely note that the case was tried with the 
aid of Assessors, who are of opinion that the charges were not 
proved against the prisoners. In their view the Court cannot 
concur, and award the following sentence." 

Mr. Home makes no allusion to his own judgment, which I 
find is in the file, and which should have been transmitted in 
copy as directed by Circular Order Ho. 7, dated 11th May 
1862. 

The Judge's attention will be requested to the above remarks. 



Present : 
W. Wyntabd, Judge. 
J. H. Batten, Officiating Extra Jtidge. 
GovEBNMENT^ versiLs (1) Gaibub, (Appellant^) (2) Jowahib^ 

AMD (3) BaMGHOLAM. 

Gbocb Ghabged. — 1st Count. — House-breaking by night, ^ 

in order to the commission of theft. Section 457. 2nd Count. — Sep tember 25. 

Theft in a human dwelling, involving a loss of Bs. 477-15-2, CMeof 

Section 380. 3rd Count. — Dishonestly retaining stolen pro- ^^'{jEhSJ^ 

perty, knowing it to be stolen, Section 411. 

Cbime Established. — As charged. abstsaot. 

Committing Officer, Mr. C. Bobertson, Joint Magistrate of Sentence of 

Kirwee, zillah Banda. - tl^^t^R^xi 

Tried before Mr. E. J. Boldero, Sessions Judge of Futteh- *^** ^l^jre is 

pore, on the 14th July 1 863. SSit^'The pri- 

Behabks by the Sessions Judge.—" The prisoners Oaibur Jf^hefkTbS 

and Jowahir are Constables, a!}d Uamgholam, a punkah-cooly of theCoort And 

Lieutenant H. A. C. Plowden, Inspector General of Police at SlhefoilSnoi' 
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EirweOy who deposes that about 26th June 1863^ he reeeiyed 

September 26. his pay, which was put iuto a box by his bearer in presence of 
f^^^^f Bamgholam prisoner. He went to bed about 91, and on awaking 
G«ibar. and next moming found that his box had been taken away out of 
twoother i, j^jg ^^q^^ fl^ immediately reported the case to Mr, Robertson, 
and deeming the Joint Magistrate of Kirwee. Search was made, and the box 
mlnt^i^^eoec- was fouud iu a ravinc with the bottom broken out On further 
^^Ll ^P^ enquiry it came out that Gaibur, Jowahir and Bamgholam had 
^^^^* gone off together at mid-night from Jowahir's house. This in- 
formation was obtained from Jowahir, prisoner's wife; all three 
prisoners were then arrested, and the chowkeedar got Bs. 103 
from the womaui and on again searching the house, Rs. 9, and 
10 were found in two separate places. Afterwards Gaibur 
pointed out where the rest of the property was buried, and on 
digging it was found as he had said. Bamgholam confessed to 
Lieutenant Plowden that the three prisoners had entered the 
house and robbed the money. Gyada, chowkeedar, corroborates 
this statement; Purumsookh also to the counting out the money 
which was given up by Jowahir's wife, and it was Bs. 103; and 
the screw of a gun lock belonging to Lieutenant Plowden, was 
also found amongst them: and AbdooUah, Constable, deposes to 
Gaibur pointing out where the money, &c., was buried. Gaibur 
denies the charge and states that Bamgholam and Jowahir took 
away the box. Jowahir took half the money home, he met them 
at the door of the Police lines sitting down; on asking what 
they were doing they said they were making water, that then 
Jowahir went to the Tehseel, and Bamgholam to Lieutenant 
Plowden's house, and that he had nothing to do with it, but has 
no witnesses. Jowahir, prisoner, says nothing, but he does not 
want the depositions of his witnesses taken. Bamgholam says 
nothing, and does not want the deposition of his witnesses 
taken. Though there is no evidence to prove that the pri- 
soners took the box away, yet the finding of the property, part 
in Jowahir prisoner's house, and the remainder having been 
pointed out by Gaibur prisoner, and the confession made by 
Bamgholam to Lieutenant Plowden satisfactorily establishes the 
charge against all three prisoners. The Assessors find a ver« 
diet of guilty. 

<' The Court concurring with the Assessors finds that Gaibur, 
Jowahir, and Bamgholam are guilty of the offences specified 
in the charge, namely, that Qaibur, Jowahir and Bamgholam 
have committed the offence of 1st, House-breaking by nighty 
in order to the commission of theft. 2nd, Theft in a human 
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dwelling! inyolying a loss of Bs. 477-15-2. 8rd, DishonoBtly isei 
retaining stolen property^ knowing it to be stolen, and have sept^berSia 

thereby committed offences puoisbable under Sections 457, 880, • 

and 411 of the Indian Penal Code, respectively; and the Gonrt ch^^d 
directs that Qaibar and Bamgholam be imprisoned with rigour ^o otHiem. 
in transportation under Section 59 of the Indian Penal Code 
for 14 years. Jowahir being concerned in another case of a 
similar nature, when that is decided, sentence will be passed 
with reference to this case also/' 

By the Coubt. 

Mr. W. Wynyard. — The Judge admits that there is no evi- 
dence to prove that the prisoners took the box away^ but still 
finds them guilty of theft. 

1 am of opinion that there was no housebreaking at all in 
this case. The crime, I think, amounts in the case of Gaibur 
to abetment of lurking-house trespass by night in order to the 
commission of theft; and dishonestly retaining stolen property, 
knowing it to be stolen. These are offences punishable under 
sections 109, 457 and 411 of the Indian Penal Code, with 
transportation for 14 and three years. The Judge has sen* 
tenced this person and Bamgholam, the punkah-cooly, to 14 
years' transportation. He could not have punished them more 
severely if they had not confessed. 

Bamgholam has not appealed. He pleaded guilty to having 
knowingly retained stolen property. He admitted that he saw 
Jowahir take the box from out of his master's room and give 
it to Qaibur ; that he was awake in his master's house when 
they came ; that he had heard of the plan of the theft from 
Jowahir and Gaibur on the evening previous. He admits that of 
Bs. 6, which were found in his house and which were in 
Court, four were his pay just received, and two had been 
put there by Jowahir. Besides this confession there is not a 
particle of proof against this prisoner. There is nu evidence 
that the six rupees in the Magistrate's Court were found 
in bis house, nor who found them, nor does it appear that 
they were produced at the Sessions trial. The Judge and 
the Magistrate should, I think, be informed, that it is always 
desirable to have some evidence, if such is possible, in sup- 
port of a simple confession. The Judge talks of his con- 
fession to Mr. Plowden, but that is not on the record, and if it 
were it is not evidence. It appears from Mr. Plowden's evi- 
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denoe to the Jadge^ that Jowahir's wife told the ohowkeedar 
that abont mid-night, Bamgholam, Gaibnr and Jowahir had 
started off together from her house. I think this is a mistake, 
for I see nothing of this in his statement to the Magistrate. 

I consider, however, that the evidence is snfScient for the 
eonviction of the prisoner, but I think that the sentence on 
both prisoners is uunecessarily severe. Considering that Gaibur 
is a constable and Bamgholam a domestic servant, I would 
transport Gaibur for seven years, and I would sentence Bam- 
gholam to five years' rigorous imprisonment. 

The papers will be laid before another Judge. 

Mr. J. H. Batten.— i concur. Warrant will issue accordingly. 



Present : 



1808.1 

September 2S. 

Case of 
EoommnDaii. 

Amtsaot. 

TbeevSdenoe 
being iniuffid* 
eat tor oonTic- 
tion the pri- 
■oner wa§ re- 
leased. Held 
that the Jadge 
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find specifical- 
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W. Wynyard, Judge. 
F. B. Pbabson, Ofg. Extra Judge. 
GoYBBNMENTi versus EooMAN Dass, (Appellant.} 

Crime Charobd. — ^Harbouring an offender. 

Grime Established. — As charged. 

Committing OfScer, Mr. W. S. Halsey, Joint Magistrate. 

Tried before Mr. G. HornCi Sessions Judge of BenareSi on 
the 22nd August 1863. 

Remarks by the Sessions Judge. — ** It would appear from 
the papers in this case that a serYant of the prisoner Eooman 
DasSy by name Gunga Singh^ was in the Yillage of Surerie 
about two coss distant from the house of said Eooman Dass, and 
that whilst there on a certain CYening in Jeit, he, together with 
another man named Permeshur Loll, committed the murder of 
Sheo Gholam. 

^'This occurrence took place at about midnight on Wednesday 
or early on Thursday morning. Gunga Singh presented him- 
self to his master Eooman Dass, the prisoner in the present 
casCi and who is on his trial for having given shelter to (i. e. 
harboured) the said Gunga Singh for the space of four days or 
more in his house. On the fifth day he went out and was 
captured by the PoUoe, their station not being 50 paces 
distant. 
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*' The above are the simple facts of the ease. It is quite ^* 
impossible that Kooman Dass conld have been ignorant of s«pttmWr S5. 
what bad taken place at his village not two coss distant, for oiiMof 
the space of five days; for when Doorga Pershadi the Constable KooiimhiDmi« 
from Mirza Morad who took Gnnga Singh, went to his bouse on 
the 17th May, he said that a chumar hfid come from the village 
iCnd had told him that Gnnga Singh having been concerned in 
an assault had run away. He also added that he had not seen 
Gonga Singh for 18 or 19 days. 

'^In his derence he urges his ignorance that Gunga Singh had 
oommitted any crime, and tries to prove that Gunga Singb 
arrived at his house on the morning of Thursday (the morning 
after the crime) and that he then and there sent him off to see^ 
after the health of Jokhoo, a servant of Goburdhun Dass, the 
landlord of Kooman Dass. 

*' On different occasions three different stories have been told 
about this sending away; Jirst^ it was simply to enquire after the 
health of Jokhoo ; secondly^ it was to collect revenue ; thirdly^ 
it was to collect some debts in a neighbouring village. Jok* 
hoo's evidence which is not however entitled to any degree of 
credit, is to the effect that Gunga Singh came to see him, staid 
three or four days, ate and drank the food of Jokhoo and did 
nothing. Gunga Singh whose evidence is quite untrustworthy 
says, that he went off to the village, and being sick staid at 
the house of Jokhoo. 

'^ Meanwhile the witnesses to the despatch of Gnnga Singh 
vary much in their evidence, whilst Gunga Singh in his depo* 
sition in a former case (where he was a prisoner), and which I 
believe to be true, states that he staid four days in the house 
of Kooman Dass and was then captured. 

" The case was tried with the aid of Assessors, who were of 
opinion that the charge was brought home to the prisoner, and 
the Court concurred in their opinion. Holding, as I do, that it 
is fully proved that the prisoner harboured Gunga Singh without 
an exact knowledge of the nature and heinousness of the crime 
he had committed, I am inclined not to award the full severity 
of the law. 

'* The Court concurring with the Assessors, finds that Kooman 
Dass is guilty of the offence specified in the charge, namely, 
that Kooman Dass has committed the offence of harbouriog an 
offender charged with a capital offence, and has thereby com- 
mitted an offence punishable under Section 212 of the Indian 
Penal Code; and the Court directs that the said Kooman Dass 

24 
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13^ be sentenced to rigorons imprisonment for one and a half years, 
Sepfcember 2({. and also pay a fine of Rs. 50, and for snob fine if not paid be 
CMTof ^® imprisoned rigorously for six months " 



^ooman OaM« 



By the Court, 

Mr. F. B. Pearson. — The conyiction of the prisoner on the 
charge appears to me to rest exclusively on the evidence of the 
Constable Doorga Persbad, who says that he captured Gnnga 
Singh at the door of the prisoner's house, or rather en the pre- 
sumption arising out of that evidence^ and the rejection of the 
account given by the Kalbhyr Police and others of the circum- 
stances of Gunga Singh's capture. In disposiug of the appeal 
preferred by Sheonarain and others, I have expresFed my 
opinion that Doorga Persbad's story is not only unsupported by 
evidence, but wholly opposed to the tenor of the evidence on 
the record. There are no witnesses to prove that Gunga Singh 
was concealed, as the Sessions Judge states, for tb^ space of 
four days or more, in the prisoner's house, or that be was cap- 
tured as he left it on the fifth day. I consideri therefore, that 
although there may be some room for suspicion as to the pri- 
soner, there is no such complete and conclusive proof of his 
guilt as would warrant this Court in maintaining the finding 
and sentence of the Court of Session, and I would aceordingly 
annul the same. The Sessions Judge, 1 observe, holds that the 
prisoner harboured Guuga Singh without an exact knowledge 
of the nature and heinousness of the crime be bad committed; 
80 holding, I think that the Jndge was bound to find specifically 
what was the precise nature and extent of the information 
which the prisoner possessed on the subject. At all events it is 
obviously inconsistent to find him gnilty of harbouring a person 
whom be knew to be charged with a capital offence, and at the 
same time to find that he had no exact knowledge of the nature 
and heinousness of the offence committed. 
The case will be laid before another Judge. 
Mr. W. Wynyard.-- 1 concur with my colleague Mr. Pearson, 
for the reasons given by him. The prisoner will be released. 
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Present: 
W. Edwabds^ Judges, 

f. l lli^Z^'} Officiatinff,Exira Judges, 

GovEBNMENT, verstis (1) Bechay Lall^ and 
(2) Heera Lall, (AppeUa^Us.J 

Grtmb Gharobd. — Against No. 1. Ist Gonnt.*— Making a false 1888. 
declaration. 2nd Gount. — ^Abetment to the oflfence. — Against ge^te^b^ 25. 

No. 2. 1st Gount. — Frandalently destroying a deeree. 2nd ' 

Gount, — Abetment to the oflfence. BeSSy Laii 

Grime Established. — As charged. a nd anothe r. 

Gommitting OflScer, Mr. H. D. Willock, Joint Magistrate of abstract. 
Shabjehanpore. „ idThat 

Tried before the Hon'ble B. Drummond| Sessions Judge of conyictioniiii- 
Shahjehanpore, on the Ist June 1863. fS^lndiS 

Remarks by the Sessions Judqe. — '^ The charge is fully Penai Code !■ 

nrnvpH ^^^ tenable 

proven. ^^^^ thede- 

^ ** The prisoner No. 1, was formerly a mookhtear in the Judge's oiaration reri* 
Court. A decree was out against him for Rs. 125 for a debt flluT? iT* 
and suit thereon before the mutinies^ Gopy of the decree was document ^t 
filed in execution in the Shabjehanpore MoonsiGTs Gourt, but I^^be verit 
nothing being realized, the case was struck off the file and sent ^^ 
to the Sudder Record OflSce. 

*' In the Record Office, prisoner No. 2, son of No. 1, was em- 
ployed as writer of the Register, and the case passed through 
his hands. The case was again sued out in execution, and the 
Principal Sudder Ameen who was then acting as Moonsiff^ 
discovered that the copy of the decree had had every letter 
and figure from which the amount of the decree could be as- 
certained^ completely erased ; and the prisoner No. 1 set up a 
defence that the decree was only for Rs. 20^ which he had al« 
ready paid in full, as shewn by the receipts, and that the claim 
was false. 

^^ This defence was duly verified according to Section 24, and 
the 1st count is for false verification of written statement. 

^He also urged that the erasures had been made to enable 
the decree-holder to claim a larger sum than was due. The 
enquiry instituted clearly shewed wh^t has been established by 
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1668. the evidence in tbis Coart^ that the eopy of decree was antam- 
September 25. V^^ei with when filed. 

CMTof " ^* *® nonsense to say that the decree-holder woald have filed 
Beohay Laii a decree in which every figure had been erased, as this went to 
«nd another, defeat his own claim. The erasure therefore took place in the 
Record Office, and the only other person having access to the 
Record Office is the Mahafiz-dafter, who is altogether above sus- 
picion and had no interest in the matter. 

'^ The father and son then went to the decree-holder and ask* 
ed him to compromise the matter, and this was agreed upon on 
prisoner's promising to pay Rs. 20 cash and giving a deed 
for Rs. 200. This also was proved^ thbngh denied by botb. 
There cannot be a doubt of the gnilt of both. 

** The Assessors unanimously convict both prisoners of both 
Counts, and the Court concursing, sentences Bechay Lall and 
Heera Lall to seven years' rigorous imprisonment in transpor- 
tation. 

''The crime being a most aggravated one, and committed by 
men who were well aware of its enormity, I have thought fit 
to add transportation to the sentence of imprisonment." 

By THE COUBT. 

3fr. W. Edwards. — These parties who ate father and son 
appeal against a judgment of the Sessions Judge of Shidije- 
banpore^ sentencing them to seven years' rigorous imprisonmrat 
in transportation. 

Bechay Lall, the father, for making a false declaration under 
Section 199^ Indian Penal Code, and under Section 109, Indian 
Penal Code, of abetment of the crime of fraudulently defacing 
a valuable security^ punishable under Section 47 7, Indian Penal 
Code. 

Heera Lall, the son, for an offence under Section 477, Indian 
Penal Code, and under Section 109, Indian Penal Code, of abet- 
ment of maJcing a false declaration, punishable under Section 
199, Indian Penal Code. 

Bechay Lall was formerly a mookbtear in the Civil Court of 
the Judge of Shahjehanpore, and Heera Lall is Register Nuvees 
of the Judge's Record Office. 

The circumstances of the case are these :«- One Devee Dass 
obtained a decree prior to the rebellion for Rs. 225 against 
Bechay Lall. In the MoonsiflTs Court, before the 1st May 1861, 
the decree-holder petitioned for the exeeution of his decree, but 
the case was struck off by default on the 14th July 1861» 
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The file of the ckse together with other records of the tfooh- iMi 
eiff's Court were on the Slat January 1862, transmitted for safe gept^^iber S5. 

cnstody, in the nsnal manner every six months, to the Judge's ' 

RecurdOflSoe. BeS^?iii. 

Upon the 13th November 1862, the decree-holder again sued andanotkerk 
out execution, and the record was sent for from the Judge's 
Becord OfSce« and reached the Moonsi£fee on the 18th Decem-* 
ber 1862, and the usual notice was theu issued to the judgment* 
debtor. 

Bechay Lall, judgment-debtor, upon the 5th January 1863, 
filed a petition objecting to the decree being executed on the 
ground thait it had been originally for Bs. 20, and not for 
Bs. 22041-2, as entered in the notice served upon him; 
and he averred that the decree-holder had tampered with 
the original decree, and on first presenting it for execution 
liad erased all the figures, and tnen asserting that it was for 
Bs. 220^11-2, contrived to get that sum entered into the notice, 
which he also contrived not to have served on his judgment- 
debtor, and caused the case to be struck off the file and the 
misl to be placed among the records with the view of the erased 
decree thus acquiring a character of authenticity, when ha 
could then execute the decree at bis pleasure for the enhanced 
sum, once entered in the notice. This petition was duly veri-> 
fied by Bechay LalL The Principal Sudder Ameen, who had 
in the mf antijie taken charge of the current business of the 
Court of the Moonsifi who had proceeded on leave, had his 
suspicions aroused by this representation of Beohav Lall, the 
jndgment-debtor, and recorded on the back of tne petition 
that, having summoned this individual before him, he appeared 
to be a yery sharp practitioner, but could not reply to any of 
the questions he put to him. On examining the decree, it was 
found all full of erasures, and as the Vakeel of the decree** 
holder on being interrogated could not explain how the decree 
came into this condition, the Principal Sudder Ameen deciied 
that the misl should be sent sealed to the Judge for his orders. 

The Judge examined, but not on oath, the judgment-debtor 
3echay Lall, Aykber Lall, Vakeel of the decree-holder, Heera 
Lall, the Begister Muvees of his Becord OflBce, and Mahomed Ali 
his Mohafis-dufter, and having done so returned the case to the 
MooDSiff, who had by this time resumed his duty, with a rooba- 
caree expressing bis suspicions in the case, and directing the 
Moonsiff after due examination, to submit bis opinion upon. it. 
After taking the evideuceof.both sides^ the Moonsiff 4>n the 
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SepUmber 25. 

Case of 
Becbay Lal1» 
fad another*. 



28th February 1863| sent tho case back to tbe Jodge with his 
opioion that Heera Lail, tbe Segister NuTees, had tampered 
with the decree while in his castody, and in collasion with his 
father Bechay Lall; that Bechay Lall was liable to panish- 
ment under Section lOD, Indian Penal Code, for making the 
false declaration in reply to the notice serving the decree upon 
him, and that Heera Lall was deserTing of suspension or 
dismissal. The Judge upon the 2nd March 1863^ sent back 
the case to the Moonsiff, and directed him to take tbe answers 
of Bechay Lall and Heera Lall, as respects the erasures in the 
decree, and to decide after due enquiry whether Bechay Lall 
was liable to be charged under Sections 193 or 199, Indian 
Penal Code, or record his reasons why he should not be so 
charged ; and as respected Heera Lall, to ascertain whether he 
could be charged of an offence under Section 477, Indian Penal 
Code, or not; as also whether Section 409, Indian Penal CodOi 
might not be made applicable to the case, and that Section 109^ 
Indian Penal Code, should at all events be made applicable. 
That the Moonsiff should, on concluding his enquiries, commit, or 
not, to the Sessions both these parties^ which he was competent 
to do without further reference to him (the Judge.) 

The Moonsiff accordingly proceeded to complete the invest!* 
gation and committed both prisoners (appellants) to the Scssiona 
through the Magistrate under Section 174, Criminal Procedure 
Code, in a proceeding of the 16th May 1863. The Magistrate 
committed in accordance with the Moonsiff's order, and tho 
prisoners were duly tried, convicted and punished. 

In appeal it is now urged ; 1st, that the commitment by the 
Moonsiff of the prisoner Heera Lall for a charge under Section 
477, Indian Penal Code, and of the prisoner Bechay Lall for 
abetment of the same under Section 109 of the Indian Penal 
Code is illegal with reference to Sections 16 to 19, Act XXIII 
of 1861, and Sections 170 and 171 Criminal Procedure Code, aa 
the crime specified in Section 477 is not one of those offences 
in which it is, by the above laws, competent for a Civil Court to 
complete the investigation itself, and commit the accused to take 
their trial through the Magistrate of the district at the Sessions^ 
according to Section 174, Criminal Procedure Code, but that the 
Court should have sent the case for investigation to a Magis- 
trate and to commit according to Law, should sufficient ground 
be shewn for that course. 

. I am of opinion that the plea in appeal is valid, that the 
commitment was. illegal by want 4)fjuri8dictioa according to 
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the interpretation of tlie Law laid down in Circular Order 1 of tM. 
1863 ; and also because the crime under Section 477, Indian septemb^ u. 
Penal Code, under which the prisoners were committed and ^^ 
convicted at the Sessions^ was not committed before the Ciyil seekay Laii, 
Court, which committed the case* I am of opinion, therefoTOt *n<l«»Botii«. 
that, as the proceedings have been illegal, the sentence of the 
Sessions Judge must be reversed, and the appellants acquitted 
under this charge, and also under that of abetment of the same* 
As respects the charge against Bechaj Lall under Section 
199, Indian Penal Code, and against Heerah Lall, of abetment 
of the same under Section 109, Indian Penal Code, it is pleaded 
that Section 24, Act Vill 1859, is not applicable, inasmuch as 
that Section relates to declarations in writing required by the 
Act to be verified, whereas the petition filed by the appellant 
Bechay Lall in the Miscellaneous Department was not a declara* 
tion required by the Act, and therefore the verification thereof^ 
even if false, cannot by law be regarded as the crime of giving 
false evidence. 

Tarn of opinion that this objection also is valid, that the con* 
Tictions of the parties under Sections 199 and 109 are illegal, 
and I would accordingly annul the Sessions Judge's proceedings 
and direct the acquittal of the prisoners. 
The case will go to a second Judge. 

Jifr. J. ff. Batten. — Before entering upon the legal defects of 
this case, as represented by Mr. Edwards, I desire to point 
out that, if these legal defects can be got over, the prisoners 
cannot be convicted in this Court on the merits, seeing that the 
Sessions Judge entirely omitted to take the evidence of the pri- 
soners' witnesses, twenty-two of whom were named in theCalen* 
dar, and would appear to have been sent into Shahjebanpore. 
The Moonsiff took the depositions of numerous witnesses for the 
defence in his strictly civil capacity, bnt did not, when making 
bis preliminary enquiry before sending the case to the Sessions 
Court throQgh the formal channel of the Magistrate (Section 
174, Criminal Procedure Code), re-take their evidence; but the 
names of all witnesses for the defence were inserted in the 
Magistrate's Calendar. It was not necessary, I think, for the 
Moonsiff to record their depositions on the Criminal side, but 
it was absolutely incumbent on the Sessions Judge to do so, 
and I cannot find any abandonment of their witnesses by the 
prisoners in any part of the Sessions record. 

The prisoners, therefore, have not bad a fair trial on the roe« 
rits. Although I regret that possibly guilty parties^ (and in 
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WMi fbifl^ case there is a priinA facie appearance of gnilt^ may escape, 
8^touiber fis. ^ ^^^^ tujself bouod to accept the interpretatioa of the law laid 
— — out by Mr. Edwards in conformity with the ruling of this 
Be^ uii, Court. There can be no doubt that the Civil Court could not 
*w* ftBokherl institute a criminal prosecution under Section 477, Indian Pe- 
nal Code. Eyen if the Civil Court should only be considered as 
giving information to the Magistrate of a crime under that Sec- 
tion, still the Magiiterial investigation is entirely wanting. Thi» 
flaw appears to me to be fatal. 
In regard to the crimes charged under Sections 199, and 109 
and 199, I am inclined fully to concur with 
talSruS'e%'!?d Mr.Edwards. The Moonsiff, I think (especially as 
March 1863. ' the Civil Judge left this point to his discretion*), 
might have criminally committed the prisoner 
Bechay Lall for giving false evidence under Section 193, but he 
chose to make his charge under Section 199, which refers to a 
declaration in writing given in evidence ; instead of under 
Section 193, which would have caught the prisoner Bechay Lall 
under his sworn deposition. The Sessions Judge, too, did not 
(as he might have done) amend the charge and made one un- 
der Section 193« The prisoners have therefore been convicted 
for delivering in a written defence, to which one of them (super-* 
flnously) appended an attestation similar to that prescribed by 
Section 27, Act VIII of 1859, for plaints, and by Section 123 for 
defences, which was notrequired by Law as evidence^ under Sec- 
tions 216 and 217 of the same Act. Therefore, they are not 
punishable by Section 24 of that Act. 

As, however, the prisoner Bechay Lall volunteered the attesta- 
tion of the defence in the Miscellaneous Department, and after- 
wards deposed on oath to the truth of that defence, I should 
prefer the opinion of a third Judge as to the acquittal of the 
prisoners on the charge under Sections 199, and 109 and 199. 
Even then, if that Judge should not concur in our interpreta- 
tion of the legal bearings of the appeal, the case has to be 
decided on its merits. 

Believiog that both the prisoners ought to be released for the 
reasons above stated by Mr. Edwards and myself, I desire 
this case to be laid, nevertheless, before a third Judge. 
. The Judge's attention should be called to his neglect of law 
and of the orders of this Court in not passing separate sentences 
under Section 477, and Section 199; and also to there being no 
vernacular translation of his decision^ as required by Section 
429, Criminal Pjrooedure Code. . 
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Mr.F. B. Pearsdn. — ^I concur in tbinkiog the conyiction of the iMi 
prisoners under Sections 199, and 109 and 199 to be untenable, September 91 
as the declaration contained in the petition or written state- ^ZZTZc 
ment unnecessarily verified by Bechay Lall was not by law Beohay Lau^ 
receivable as evidence. andanottwr. 



Present: 
W. Edwabds, Judge. 
F. B. Pbabson, Ofg. Extra Judge. 
GovEBNMENT; persus (1) Smoo, (2) Hussuhat Abdaleb, 

(3) BUNKOO. 

Cbihe Chabged. — ^With the murder of Buhadoor Singh. laes. 

Committing Officerj Mr. J. O'Seckett, Senior Assistant Com* September so. 
missioner of Ourhwal. ^TZg 

Tried before Lieutenant Colonel H. Bamsay, Commissioner ^boo andtwo 
of Eumaon^ on the 14th of August 1863. e^tm. 

Bemabks by the Commissioneb. — '' Prisoners Nos. 1, 2 and abscbaot. 
8 plead not guilty. The"c"onrt 

'' Buhadoor Singh was killed on the bank of the Nyar Biver on refoaed tooon- 
13th May. It appears that his wife Nooruttee in consequence fS^of^a^ 
of his long absence went to look for her husband, that she R'^^^^J^ 
searched for him first alone, and subsequently in company with ^^^ on the 
others, at the place where he had been cleaning bark of the ^'^•^'^Yof the 
bhtnnU tree, but did not fiod him till another search was made [l^^denoyof 
by torch light, when the body was discovered half in and half ^^^iJJ^®^ 
out of the water close to the spot where he had been cleaning 
the hhenml bark, where Nooruttee had previously found his 
cap and tnirzai. 

** Boshnoo and Chowanoo depose to having seen Buhadoor 
murdered bv Siboo, Abdalee and Bunkoo. Jalphoo and Joolphoo, 
depose to naving found the body of Buhadoor Singh near the 
spot where he had been engaged in cleaning the bhewul bark. 

*^ Defence No. 1, Siboo states that Buhadoor Singh was killed 

S' Bunkoo and others, that he heard this from Bhoop Singh^ 
at he was at the village on 13th May. 

25 
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wg. << No. 3; Abdalee states tbat she was at Iier village on 1 3tli May : 

/September 80. Siboo and Abdalee name six witnesses Nog. 7 to 12, who ean 

^~^ prove that they were not absent from the village. 
$iboo and two '* No. 3, Bttokoo statos that Siboo and Abdalee murdered Bnha- 
othen. ^^Q^ SiDgh in his presence; that they compelled him to assist 
in conveying away the dead body. 

" Witnesses Nos, 7 to 12 give no evidence in favor of Nos. 1 
and 2, prisoners. Bhoop Singh denies having told No. 1, Siboo, 
that Buhadoor Singh had been murdered by Bankoo and 
others. 

'' Siboo No. 1 is uncle of the deceased Buhadoor Singh, and 
Abdalee, who was a wife of the deceased's father, now lives with 
Siboo No. 1, who had a quarrel with the deceased about Jetoonda 
lands. 

** It is clear beyond doubt that Buhadoor Singh was murdered 
on the bank of the Nyar River on 13th May, and tho' it is not 
easy to understand why Boshnoo and Chowanoo remained 
silent for nearly a fortnight, their evidence is I think true. The 
suspected party was uncle of the deceased Padhow. These 
two witnesses are Dooms^ and in the Chowdkote pergunnah, it 
is at all times di£Bcult to get clear evidence against men of 
influence accused of murder. 

<< Bunkoo No. 3, who is a very old man, confesses the statements 
of Roshnoo and Ch jwanoo by admitting that he assisted in 
conveyiug away the dead body, though he denies having taken 
any part in the murder. After confronting the witnesses 
Boshnoo and Chowanoo with the prisoners, and duly consi- 
dering the discrepancies in their statements, I believe that they 
did see Buhadoor Singh murdered. Any cross examination of 
these witDCBses would be useless. I pointed out all the dis- 
crepancies to the Assessors, and called upon them to consider 
whether they thought the evidence snflBciently trustworthy to 
support a conviction. After retiring for a short time to discuss 
the evidence, they gave an unanimous verdict oi guilty against 
the three prisoners, but thought No. 1 was the principal. The 
Court concnrriDg with the Assessors, finds No. 1, Siboo, No. 2, 
Abdalee, No. 3, Bunkoo, guilty of the offence charged, namely, 
that Siboo, Abdalee and Buukoo murdered Buhadoor Singh, 
and have thereby committed an offence punishable under Sec- 
tion 302 of the Indian Penal Code, and the Court directs that 
Siboo, Abdalee and Bunkoo be hanged by the neck till they 
are dead." 
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By the Court. 

Tbe only evidence in sapport of the charge against the pri- 
soners, is that afforded by the statements of the witnesses Cho- 
wanoo and Roshnoo, whose testimony is unfortunately discre^ 
dited by their condnct. They profess to have witnessed the 
murder, and yet they neve^ mentioned what they had seen for 
a fortnight, although in the meanwhile interrogated by the 
widow of the murdered man about her lost husband. Bunkoo 
indeed repels the accusation against himself by accusing Siboo 
and Mussumat Abdalee of having committed tbe murder in 
his presence ; but his statement, made with a view to his own 
exculpation, although partially in accord with the statements of 
the witnesses above-mentioned, is of no weight in itself and 
cannot remove the discredit which their own conduct attaches 
to them. Setting aside these statements, there is nothing even 
to show that Buhadoor's death was caused by foul and violent 
means. The Lower Courts have contented themselves with a 
slight investigation, and found the prisoners guilty on grounds 
which we consider to be quite insufficient for their conviction. 

We accordingly decline to confirm the sentence of death 
passed on the prisoners by the Court of Sessions, and direct 
their release. 



186S. 

September 80. 

Case of 

Siboo and iwa 

others. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



MrSCELLANEOUS CASE. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



163 



MISCELLANEOUS CASE* 



>»/VM»^<MMWMMN^«»p 



Present : 
W. EdwardSj Judge. 
F. B. PeabsoN; Offff. Extra Judge. 

OOVEBNHENTy VerSUS GOI^AB ROT AND AhMED NoOB EhAK* 

Crime CHABasD; — Wrongfal confinement. 

Committing Officer, Mr. H. B. Webster, Officiating Magistrate 
of AUygnrh. 

Tried before Mr. W. J. Bramley, Sessions Judge of Allygorb, 
on the 30th Jane 1863. 

This case was called for by the Court on perusal of the 
monthly statement. 

Remarks by the Se8?ions Judge. — ''Qolab Roy, Police 
Inspector, proceeded to Pcordilanuggnr, the zemindaree of 
Ahmed Noor Khan, &o., residents of Secundra Rao, with 
the view of investigating the characters of certain persons 
residing there, averred to be budmashes. He was there joined 
by Ahmed Noor Khan, the other prisoner. 

'' The Inspector is accused of confining, and Ahmed Noor 
Khan of abetting the confinement of several persons with the 
view of extorting money. Sotee Loil, Alum and Teekaramwtt the 
three accusers. 

''Hotee Loll complained first, viz., on April 16th, the other two 
on the 21st following. 

'^ They all deposed to having been sent for by the Inspector, to 
have been beaten with shoes, and then locked up. Teekaram 
stated that he was released on payment of Rs. 24, and that the 
payment was made by Goverdhun and Hursookh, Ghowdhrees of 
their caste (weavers.) Alum stated that he paidRs. 17 through 
Thakoordass, while Hoiee Loll stated that he was released with- 
out payment. 

'' These statements are more or less fully borne out by the 
evidence of Goverdhun, Hursookh and Thakoordass, and other 
witnesses. This payment of the money before so many wit- 
nesses was unnecessary, but for the rest there is nothing im« 
probable in their statements* 



18SS. 

September Id. 
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Held to be 
OTident from 
the parport of 
Sections 250. 
951 a n d 3(» 
Criminal Pro* 
cednre Code, 
that any exa- 
minations o f 
an aoonted 
person which 
a Hagutrate 
maT consider 
it advisable to 
take before 
the prepara* 
tion of s 
charge, do no6 
dispenss with 
the neoeisity 
of putting the 
aocosed on his 
de!)9nce after 
the charge hae 
been prepar- 
ed. 



Digitized by VjOOQ IC 



164 

w$. ''I obs^rte, however^ that Jlum and Ihparee in their peiUiims 

8ept«mb«r 10. ^^7 nothing of haying been beaten, whereas Hotee Loll, who 

Q^^^ was the first to hurry to Coel and eomplain, does in his peti- 

Oobb Boy tion mention the beating^ and the 0£Qcer who signed the order 

•nd Another. ^^ j^g i^^^^ \^^ noted, that tiie petitioner had marks of shoe 

beating on his posteriors. 

^* In defence ihe Inspector stated, that in his rounds he arrived 
at Poordilannggur, and there beard firom the Head Constable, 
that Hotee Loll and Luchmun Doss were budmashes; that 
he consequently sent for Ahmed Noor Khan and the other 
zemindars from Seoandra, and after taking their deposition and 
those of other witnesses be sent for the parties accused, and 
found that Hotee Loll had gone off to CoeL 

^' Ahmed Noor Khan on the other hand states that the In- 
spector went to Poordilanuggur to investigate ihe character (^ceriam 
hudmashes, and that he, Ahmed Noor Khan, on being summon- 
ed by the Inspector, immediately joined him. 

'^ With reference to the charge against the Inspector, I con- 
sider it fully proved. In his appeal he has aiged nothing worth 
putting on paper. 

*^ 1 have further to remark, that his proceedings by his own 
showiug were wholly illegal. 

'^ He had no right to make formal investigation into ihe cha^ 
racter of the residents of Poordilanuggur, still less to proceed to 
apprehend them without the formal order of a person exercising 
the powers of a Magistrate. The Magistrate should see that the 
law on this subject is understood by the District Superintend* 
eut and his subordinates, and not set aside with impunity. 

''Asan Alii, Deputy Magistrate, was deputed to the spot by 
the Officiating Magistrate, to enquire into the charges against 
the Inspector. 

'' He found that several other persons besides the complain- 
ants in this case had been beaten, and otherwise ill-used by 
the Inspector, two of them very severely, Bijara bhungee, and 
Koonduna chumar; that he had also been guilty of other 
arbitrary acts, and bad been generally abetted by Ahmed 
Noor Khan. Jungbaz Khan, the Head Constable, before 
the Deputy Magistrate, denied having informed the Inspector 
of the budmashee of the parties complaining, and both he 
and the Bukshee of Chokeedars testified to having heard of the 
beating and extortion practised by the Inspector. 

<<The Deputy Magistrate remarked, that the Inspector should 
have conducted his investigation at the Police station, and no| 
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in a private honse, thatt>f Otinga Ram (a relation of Buldeo) 
and upon the inference to be derived therefrom. 

** Fnrther^ that there was no report in the Roznamcha of the 
Inspector's budmashee investigation. 

" Ahmed Koor Khan has also appealed. 

^* He nrges that there is no proof against him ; that he simply 
went to Poordilannggur when sent for by the Inspector ; that he 
is accused by Hotee Loll of having abetted the beating, not the 
eonfinement. 

'' I find that Hotee Loll charges the appellent specially with 
baving caused him to be beaten, and that the beating was car- 
ried out in appellant's presence. 

'^ This charge is made both in the petition and the deposition, 
also as above observed, that the petioner bore the marks of the 
beating on his person at the time he petitioned. ' 

'^The other two complainants accuse appellant of conniving 
with the Inspector. 

'^ The appellant's ready compliance with the summons of the 
Inspector to come and give evidence against his own ryots, so 
unlike the usual conduct of zemindars when real htidmashes 
and thieves are in trouble, -strengthen the belief that he and 
the Inspector went to Poordilanuggur simply with the view of 
extorting mopey, and maltreating those against whom the 
appellant zemindars had a grudge. 

^' The fact that he and the Inspector put up in the same en- 
closure further makes it probable, the appellant encouraged 
and abetted the proceedings of the latter. 

'^ The appellant in no way accounts for these charges averred 
by him to be false. 

'' In a previous case this appellant, Ahmed Noor Ehan, wa^ 
convicted by the Lower Court, and also by myself in appeal of 
an offence of a similar character, but was acquitted by th6 
Sudder Court on appeal, September 3rd, 1862, not for want of 
proof, but because the charge was held to be badly framed and 
did not meet the offence. 

'^ In the present case I modify the judgment of the Officiating 
Magistrate. 

" I find Qolab Roy, Inspector guilty of wrongful confine- 
ment. Section 347, also of voluntarily causing hurt, Section 323, 
and 1 find Ahmed Noor Ehan guilty of abetting both offences, 
Section 199, and confirm the sentence of one year's rigorous 
imprisonment passed upon both prisoners respectively. '' 

26 
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Stptember 16^ 

r — Mr. F. B. Pearson. — ^I called for the record of the trial in 

QoiSbEoy the case of the petitioners under the provisions of Section 404 
and anothei^ of the Criminal Procedure Code. 

The Sessions Judge has properly noticed the imperfect a id 
unsatisfactory manner in which the case was disposed of by 
the judgment recorded by the Joint Magistrate. But he has 
omitted to notice an irregularity in that officer's proceedings 
which appears to me to be fatal to them. 

I find, on inspection of the record, that the proyisions of 
Sections 250, 251 and 252 were wholly set aside in the course 
jof the trial. 

The accused persons were examined on the 23rd of April,, 
and their witnesses were examined on the 28th and 29th idem 
and the 1st May. On the 8th of the last named month the 
charges against them were apparently prepared, and on the 
same date sentence was passed upon one, and on the 14th idem 
on the other of them. 

It is eyident from the purport of the Sections aboyemeutioned 
that any examinations of the accused which a Magistrate may 
baye considered it advisable to take before the preparation of 
a charge do not dispense with the necessity of putting the 
accused on his defence after the charge has been prepared. 
. In effect, therefore, the petitioners in the present case haye 
been condemned without haying been put on their defence in 
the manner prescribed by the law. I am of opinion that the 
irregularity now noticed is not one which can be held not to' 
haye been prejudicial to them. The law clearly intends that 
an accused person should know precisely what he is accused 
of, and on what charge he is arrainged, before he is called upon 
to defend himself and proye his innocence. 

Under these circumstances,therefore, I feel constrained to 
recommend the annulment of the sentences passed on the 
petitioners. 

. The case will be laid before another Judge. 
^ Mr. W. £dtvards.^I concwt. 
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REPORTS 

OP 

SELECTED CASES DETERMINED 

BY THE COURT OP 

NIUIIIT ADAWL[T, 

NORTH WESTERN PROVINCES. 



Present : 
W. Edwabds, Judge. 
F. B. Pearson, Offg. Extra Judge. 
GovEBNHENT, versus DuBAZ, (Appellant.) 



Grime Charged.— Bobbery nnder Section 392, Penal Code. iMS. 

Crime Established. — ^As charged. October 5. 

Committing Officer, Mr. A. Bonlderson, Joint Magistrate of r — - ' 
Moradabad. Dom. 

Tried before Mr. J. Power, Officiating Sessions Judge of . -, 

Moradabad, on the 14th July 1863. ABsraAot 

Remarks by the Sessions Judge. — "The plaintiff Patah i^^^eSSSl 
states he had gone from his own village Boodheemn to Jnlleel- the eridenoe 
poor to attend the marriage of a relatiye, and that on his way Se^CowS o^ 
back attended by Homam, he was set on near the village of ^f^^ ^^ 
Hanigpoor by the prisoner, and another man Snnnaee, who ^asVworthy 
threatened violence and made plaintiff give up his Rehloo and S"^""?^^??^ 

iv^ii^^u^ ^ ^ ^ for his con* 

|)all0CKS. TicUon. 

" After delivering np his property, plaintiff states he made ofif 
^t of fright to the village of Marahulpoor. 
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1808. ^' The next day plaintiff accompanied by Hnrsahai and Shib* 

Octobers, s^bai Paddhans, went to Marngpoor to recoyer his bollooks^ &c., 
— — but conid obtain no traee of them, be then gave information at 
^^^ the Thanah of Umroba. 

'^ The Chief Constable of Umroba proceeded to inyestigate the 
case. 

'' He learnt at Marngpoor that the robbery had actually 
ocoorredy but could obtain no proof against the supposed robbers. 
Sunnaee and Dnraz (prisoner) were accused of committing the 
robbery, but the latter was not to be found, and the former, when 
released after the Chief Constable's report, absconded at once, 
and has not since been beard of. 

^'Boorban AH, Inspector of Buchraoon, was then sent to inves- 
tigate the case, and was deputed to make the investigation 
owing to his having been long in charge of Thanah of Umroba. 
Three witnesses were then forthcoming to prove the robbery 
and depose distinctly to having seen Duraz and Sunnaee seize 
the plaintiff's bullocks and made off with them. They assert 
that the prisoner and Sunnaee only seized the plaintiff's bul- 
locks, and that no Behloo was visible. The prisoner has been 
committed on evidence of the above facts. 

<< The case is certainly rather shaky in parts. It does not 
appear why the same evidence procured by Boorhan Ali, In- 
spector of Buchraoon, was not forthcoming when the Chief of 
Umroba made his investigation of the case, and it is also strange 
that the plaintiff should swear his RehloOy &c., was stolen, while 
the witnesses swear they only saw plaintiffs bullocks taken 
from him. 

'' But in spite of these circumstances, it is not to be doubted 
that a robbery was committed, and the whole facts and evidence 
of the case clearly show that the prisoner was one of the 
robbers, and the recognition of the prisoner by the plaintiff and 
Hnrnam is distinctly made. 

'* The proofs against the prisoner are strengthened by the fact 
that he is a mewatecy that he has before been imprisoned for 
cattloHitealing, and also by the fact that Sunnaee, accused of 
committing the robbery in conjunction with prisoner, has 
absconded. 

" One of the Assessors gives a verdict of " guilty," the other 
considers the charge not proved. 

'^ The Court concurring with the Assessor Bhugwan Dass, finda 
that the prisoner Duraz is guilty of the offence specified in the 
charge, namely, that Duraz had committed the offence of robbery^ 
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and has therefore committed an offence punishable under ^^gs. 

Section 392 of the Penal Code, and the Court directs that the Ootobtr& 

said Duraz be imprisoned for 10 years in transportation/' Ciui67f 



By the Coubt. 

Mr. F. B» Ptfar^on.— The prisoner has been convicted of 
robbery and sentenced by the Officiating Sessions Judge of 
Moradabad to be imprisoned for 10 years in transportation. 

I am of opinion that the evidence on which the Lower Courts 
have relied is quite untrustworthy. 

The robbery is said to have occurred on the 27th of April last. 

The Chief Constable of Umroha who first enquired into the 
matter could obtain no proof against the prisoner and his 
supposed confederate Sunnaee. Afterwards Boorhan Ali| 
Inspector of Bucbraooni was sent to make further enquiry, and 
on the 9th of May he reported that three eye-witnesses of the 
robbery had been found, namely, Eulloo, Badala and Hursookh. 
The plaintiff when examined in the Sessions Court stated that 
he had not seen these men, who declare that they saw him 
robbed, and that he was indebted to Boorhan Ali for the dis- 
covery of these witnesses. 

Another remarkable circumstance is that, while the plaintiff 
asserts that the robbers took away not only his bullocks but his 
cart also, the witnesses only saw the bullocks taken away. 

At the time of the alleged robbery, Hurnam was with the 
plaintiff, and three other men, the witnesses above named were 
close by ; and yet two robbers, who merely threatened but did 
Bot use violence, were allowed without opposition to carry off 
the plaintiff's bullocks ! 

The plaintiff and Hurnam both state that they had no previ- 
ons acquaintance with the prisoner and Sunnaee. How there- 
fore they came to accuse them by name of the robbery, is not 
apparent. The only probable supposition is that Shibsahai or 
Hursahai who accompanied the plaintiff and Hurnam to the 
Umroha station, where the complaint was laid, or some other 
party . unknown, suggested the names of the prisoner and 
Sunnaee in the first instance, and that EuUoo, Badala and 
Hursookh were afterwards induced to say, what they say, with 
the view of procuring a conviction and saving the credit of the 
Police. 

Lastly, it appears flrom the plaintiff's own statement in the 
Magisterial Court that bis bullocks were recovered five days 
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after the alleged robbery from the Sewarah Poand, which is 
said to be in the neighbourhood of the plaintiff's own residence* 

I would release the prisoner and intimate to the Sessions 
Judge^ that the conviction of the prisoner in this case shows a 
lamentable want of judgment on his part. 

The case will be laid before another Judge. 

Mr. W. Edwards. — I concur in considering the evidence 
unreliable and insufficient for the conviction of the prisoner, 
and direct his release. 
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ABSTBAOT. 
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Present : 
W. Wtnyabd, Judge. 
F. B. Pearson, Offg. Extra Judge. 
Government, versus (1) Unwdr, (2) Mouzzim, (3) Stud Ma- 
homed, (4) HUICEED-OOLLAH. 

Crime Charged. — Dacoity with murder. 

Committing Officer^ Mr. B. Manderson, Officiating Magis- 
trate of Moradabad. 

Tried before Mr. J. Power, on the 4th September 1863. 

Bemarksbt the Sessions Judge. — "This very deliberate 
and cruel murder was committed on the 14th May. 

'' The murdered man, Imteyaz Alii, was a man of good family 
and Ma&feedar of a small estate in Moradabad. He was pos- 
sessed of property also in cash, and a large quantity of gold 
and silver ornaments. 

" The prisoners charged with his murder are, Unwur (No. 1), 
Mouzzim (No. 2), and Syud Mahomed (No. 3). All three pri- 
soners are Wullaitees, inhabitants of some part near the 
Ehybur. They appear to be connected with one another. 

*' Unwur is a sepoy of the 26th Punjab Native Infantry sta- 
tioned in Moradabad. 

" Mouzzim is a discharged sepoy of " Coke V Begiment| and 
3yad Mahomed is a sepoy of Moradabad Police. 

" Imteyaz AUi inhabited a house in the Euttra-ka-durwaza, 
mohuUaof Moradabad, adjoining the house of Mohsun Alii 
Khan, hia brother-in-law. 
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''On tbe night of the 13th May, Imtevas Alli was sleeping in 
the interior of his house, and his wi^ Ghanee-oon-nissa was 
sleeping in the outer Coart, when some time past midnight the 
latter was set upon by 7 or 8 men. Some of these men gagged 
her^ and others held her down. 

'< Ohanee^on-nlssa states that when the men who thus attacked 
her had left her, and she could release herself, she found her 
husband murdered and the house plundered. 

'^ The property plundered consisted of Rupees of the old Ba- 
reilly and Fnrruckabad coinage of gold moburs, and a large 
amount of gold and siker ornaments. The total value of the 
property stolen is reported at more than 800 Rupees. 

^' The house had been entered by a large hole dug through the 
outer earthen wall. 

** The witness Ghanee-oon-nissa states that though she was 
blinded during the attack, and unable therefore to recognize 
any one, she could still distinctly hear the men who attacked 
her talking in Pushto, and she states she bit severely the fin- 
ger of one who was pressing his hand on her mouth. 

''Thus much of the case became known to the Police no the 
morning of the 14th May, when the murder was reported. The 
first person arrested was Mouzzim (prisoner No. 2) suspicion 
fell on him as a Wullaitee from Ghanee-oon-nissa's statement, 
and this man is married to Shareefun, Ghanee*oon-nissa's niece. 

'' The matter which next threw light on the case was that on 
the 16th May, Mussumat Sahibzadee (witness No. 4) heard 
that the women of Mohsun Alli Khan's house were desirous to 
get some bloody clothes washed. Sahibzadee gave inform- 
ation to the Police of this fact. This woman had formerly 
been in the service of Mohsun Alli Khan. 

"This led to a search of Mohsun Alli Khan's house, and some 
clothes stained with blood were found there. 

'' Hemayet Alli (witness No. 2) gave evidence that these clothes 
were his own, and that Mouzzim (prisoner No. 2) and Syud 
Mahomed (prisoner No. 3) had been to his house on . the 
night of the murder, and borrowed them of him, and returned 
them on the morning of May 14th. 

'' Hemayet Alli is son of Mohsun Alli Khan, nephew of Ghanee- 
oon-nissa, and brother-in-law of Mouzzim (prisoner No. 2). By 
this man's deposition suspicion was first thrown against Syud 
Mahomed (prisoner No. 3). 

"On May 16th Mouzzim's house (Mouzzim being then 
under arrest at the Kotwalee) was searched in Mouzzim's 

28 
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absence, but in the presence of Shareefan his wife. This wo- 
man deposed that some men came to her honse on the night of 
the marder, that a razai was thrown oyer her so that she might 
not see, and that she heard a noise of digging in the room 
where she was thus concealed. She pointed to the groond 
which had been thos dag, and below the spot shown by her 
the Police found a large quantity of silrer and gold ornar 
ments which were recognized at once as the property of 
Imteyaz Alii Khan. Mouzzim then confessed to having com- 
mitted the murder with Unwur (No. 1), and Syud MiSiomed 
(No. 3), and others as his associates. Mouzzim was then 
taken by the Police to his own house and there delivered 
up the remainder of Imteyaz Alli's property of which he was 
possessed. 

^' The facts of the case having now become publicly known, 
Unwur (No. 1), and Syud Mahomed (No. 3), both suddenly 
deserted from their corps and made off from Moradabad. 

^* Telegraphic despatches were sent to Meerut, Umballa and the 
Punjab for their arrest, and both prisoners were apprehended 
at Umballa on the night of the 27th May, some 13 or 14 Bupees 
were found in their possession. 

'^ Unwur on his apprehension gave his name as HussunKhaUi 
and Syud Mahomed confessed before the Deputy Commis- 
sioner of Umballa to having committed the murder, and Unwur 
and Mouzzim being his associates in the crime. Syud Mahomed 
repeated this confession before the Magistrate of Moradabad 
on his arrival in the station on the 10th June. 

*' It has been noted that the money stolen from the murdered 
man consisted chiefly of old Bareilly and Furruckabad Rupeee. 
After the flight of Unwur (prisoner No. 1) from his Regiment, 
and the fact of the murder becoming public, it then became 
known in the lines of the 26th Punjab Native Infantry, that 
sepoy Humeed-ooUah (prisoner No. 4) had a large sum of money 
in his possession, of which he had lent a portion to Surfraz and 
Shairoo, both sepoys of the same corps. When this matter 
was enquired into, Humeed-ooUah (prisoner No. 4) confessed to 
having received the money from Unwur (No. 1), and the money 
when delivered up to the Subadar Major Abdoollah (witness 
No. 15) was proved to consist chiefly of the old Bareilly and 
Furruckabad Rupees. 

^^The sepoy Humeed-ooUah has therefore been committed 
under Sections 412 and411, charged with receiving stolen pro- 
perty obtained by dacoitee. The above are the facts on which the 
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four prisoners stand charged, and the cine to the murder appears 
very clearly traced. 

'' The evidence against prisoner No. 1 is plain and convincing. 
He is found to have had in his possession portions of the money 
stolen from the murdered man, of the old Bareilly and Fur- 
rnckabad coinage. This money the prisoner confesses to 
having bad in his possession and to having parted with it in 
loan to Hnmeed-ooUah. 

'' The prisoner deserted from his Regiment as soon as the facts 
of the murder and of his connection with it became known, and 
he was arrested at Umbalia whilst absconding under a feigned 
name in company with the prisoner Syud Mahomed, who 
confesses to being his ( Unwur's ) associate in the murder with 
which they are charged. The whole facts of the case connect 
the prisoner Unwur with the murder, and there is every reason 
for forming a positive belief, that this man was the chief of the 
gang who committed the murder, and the one by whose hands 
Imteyaz AUi died. 

'* The prisoner is also completely implicated by the confessions 
of the prisoners Mouzzim (prisoner No. 2,) and Syud Maho- 
med (prisoner No. 3,) which confessions are in themselves 
positive and convincing evidence of the facts of the murder, 
and as these confessions convict ( as they most clearly do ) the 
prisoners who made them they must be accepted from what is 
siud in them of Unwur as proofs of his T Unwur) connection 
in their crime and consequently of his guilt. 

'^ In these confessions Unwur is pointed at as the man who 
effseted the entrance into Mohsun Alli's house by means of a 
spike, and as the man who dealt the fatal blow to Imteyaz 
AUi, and there is no reason whatever to shew that these con- 
* fessions of Mouzzim and Syud Mahomed are made with a 
view to shift the charge of the murder from themselves to Un- 
wur, or that these men speak out of enmity to Unwur. On the 
contrary there is evidence to show how completely all three 
prisoners looked on one another as associates, and that Mouzzim 
and Syud Mahomed speak of Unwur as they do of themselves. 

'^ When the murder first became public, suspicion fell on the 
sepoys of the 26th, owing to the statement made by Ohanee- 
ooB-nissa, wife of the murdered man. 

** The Superintendent of Police (Captain Noble) separately 
examined the men of the 26th Regiment on the morning after 
the murder, and the prisoner Unwur was the only one of the 
corps found wounded in the hand, and this wound, which the 
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prisoner i*ails wholly to account for^ would appear to bave been 
occasioned by the bite inflicted by the woman Ohanee-oon-nissa. 

*' The prisoner Unwur also acknowledges to be an intimate 
acquaintance of the prisoner Mouzzim^ and to have lent clothes, 
&c.; to him. 

'' Against the prisoner Mouzzim (No. 2)^ there are the facts of 
his deliTcring up a lar^e portion of the murdered man's pro- 
perty, the fact of his wife delivering up also another large por- 
tion of this property buried with her knowledge in her husband's 
house, and the clear confession made by the prisoner Mouzzim 
himself. 

" The prisoner Syud Mahomed is convicted on his own con- 
fession, which confession he has twice repeated, and the state- 
ments made in both the prisoner's confessions tally with the 
whole facts related of the crime. 

" The evidence of Shareefun (witness No. 3) goes to prove 
that the property found in her house was put there on the night 
of the murder, and shortly after the murder occurred ; and the 
evidence of Hemayet Alii shows that the prisoners were near 
the scene of the murder on the night of its commission, and 
disguising themselves in his clothes. The evidence of the 
vntnesses 13 and 14 to the absence of the prisoner Syud Maho^ 
med from the Police Hospital on the night of the murder is 
worthy of note. 

^^ The deposition of all these witnesses help to connect the 
whole clue to the case. 

'^ The prisoner Humeed-oollah is proved to have been in posses- 
sion of some of the stolen money obtained by the murder from 
the prisoner Unwur, both by his own admission and that of 
Unwur himself, and on the showing of the witnesses Shairoo 
and Surfuraz. 

'' This money, the evidence shows, was known to the prisoner 
Humeed-oollah to have been obtained by Unwur by the murder 
of Imteyaz AUi, and plunder of his property, the crime having 
then become publicly known in the Regiment, and Unwur ap« 
pears to have given up the money to Humeed-oollah owing to the 
threats of the latter of exposure of his (Unwur's) guilt. But 
there is no evidence to show that the prisoner Humeed-oollah was 
in any other way connected with the robbery or murder com- 
mitted by Unwur and his associates. 

^' The murder which was most deliberately planned and coolly 
carried out, has created much excitement and alarm in the city 
of Moradabad. 
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''The Assegsors give a verdict of *' gnilty " on all eounts, but 
the charge ander the first and chief coant being thoroughly 
proved, I consider it only necessary to record my concurrence 
in the Assessor's finding on that account alone. 

'' The Assessor's reasons for their finding are recorded at 
length and filed with the misl. 

*^ The Court concnrring with the Assessors, finds that the pri« 
soners, Unwur (No. 1), Mouzzim (No. 2), and Syud Mahomed 
(No. 3), are guilty of the ofience specified in the 1st head of 
charge against them, viz: that the said Unwur ((^o. 1). Mouzzim 
(No. 2), and Syud Mahomed (No. 3\ have committed the 
ofibnce of dacoitee with murder, an ofifonce punishable 
nnder Section 396, Penal Code, and the Court directs that the 
said Unwur (No. 1), Mouzzim TNo. 2), and Syud Mahomed 
(No. 3), be hanged by the neck till they be dead. 

'' The Court concurring with the Assessors, finds that the pri- 
soner Humeed-ooUah (No. 4), is guilty of the ofibnce specified in 
the first head of charge against him, viz.^ that Humeed-ooUah has 
committed the offence of dishonestly retaining stolen property 
obtained by dacoiteCi an offence pnnishable nnder Section 412, 
Penal Code, and the Court directs that the saidHumeedooUab be 
transported for life." 



1868. 

Oetobttflw 

Cam of 
Unwur aad 
three othert. 



By the Court. 

We are of opinion that the evidence in this case leaves no 
doubt that the prisoners Mouzzim and Syud Mahomed are 
guilty of the crime of dacoitee with murder, and we have no 
hesitation in confirming the sentence passed on them by the 
Court of Session. 

We observe that Ghanee-oonnissa, the only eye-witness, depos- 
es to the fact that there were eight men present on the occasion 
of this mnrder. Mouzzim confessed to the Magistrate that he and 
four others murdered Imteyaz Alii. We consider therefore that 
the crime of dacoitee is made out. Syud Mahomed admits that he 
and two others did the deed, and that he and Unwur deserted 
and fled for fear of punishment, and it is proved that he was 
apprehended at Umballa on his way to his home in company 
with Unwur, The sentence of death passed by the Court of 
Session on these two men is accordingly confirmed. 

But we think that the evidence is insuCBcient for the convic- 
tion of the prisoner Unwur. It is proved that he deserted 
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firom his Regiment with Syad Mahomed who has confessed that 
he was one of the party who murdered the deceased, and that 
jast before deserting he made oyer Rs. 44 to a comrade with 
whom he was not on special terms of friendship. It is on evi- 
dence that wheo apprehended at Umballa he gave a feigned 
name. We are of opinion, however, that the above is all that 
is proved against this prisoner. We cannot agree with the Jadge 
that the confessions of Moazzim and Syad Mahomed most be 
accepted as proofs of Uuwur's connection in their crime and 
consequently of his guilt ; on the contrary we are of opinion 
that they cannot be received in evidence against Unwur, and 
therefore the whole argument which the Judge founds on the 
confessions of the other prisoners is without weight. 

Neither are we able to admit that the statement made by the 
Judge relative to a supposed bite on Unwur's hand has any 
force. It is true that Ghanee-oon-nissa stated in her evidence 
both before the Magistrate and before the Judge, that she bit the 
finger of one of the men who held her down while the robbery 
was being committed after the murder of her husband. This 
statement does not appear in the Police diary of the 14th 
May, the morning after the murder, though doubtless it was 
made by the woman ; for we see by tbe Judge's narrative that 
on that morning the Superintendent of Police separately ex- 
amined the men of the 26th Regiment, and the prisoner Unwur 
was the only one found wounded on the hand. We observe, how- 
ever, that there is no proof of the above. Captain Noble, the 
Superintendent of Police, was not examined. There is no 
proof that the wound on Unwur's hand was caused by a bite, 
nor is it clear that the wound was, as Ghanee oon-nissa states, 
on the finger. Unwur states that he told Captain Noble that he 
had cut his hand with a knife; that when told to wash the 
wound it bled; and that he never showed this wound to the 
Soobadar or Jemadar, but that he reported a wound from a 
koolhari on his leg to the Havildar. 

We cannot concur with the Judge that the prisoner fails 
wholly to account for this wound ; nor, in the absence of any 
evidence, can we see how it would appear to have been occa- 
sioned by the bite inflicted by the woman Ghanee-oon-nissa. 
We think that if the Superintendent of Police had at the time 
he saw the wound considered that it was a bite, he would at 
once have apprehended Unwur, and have satisfied himself whe^ 
ther the wound was caused by teeth, as is now assumed to be 
the ease, or as the prisoner alleges by a knife. 
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For the above reason^ we are unable to eoncnr with the 
Judge and Asseasors in thinking that the offence charged is 
proved against the prisoner Unwnr. Patting aside the confes- 
sions of the other prisoners^ which are not admissible in evi- 
dence against any bat those who made them, we are of opinion 
that there is a very violent presumption that Unwnr was one of 
the party; but as his conduct may be accounted for otherwise 
than by supposing him to have been present at the murder, and 
as, before confirming sentence of deaths we deem it necessary to 
have proof that he was either an abettor of the murder or one 
of the murderers, and as in our opinion neither of these facts 
are proved, we have no course left us but to acquit him on the 
charges of dacoitee and murder. 

We now proceed to notice the 4th charge brought against 
this prisoner Unwur, and the charge against Humeed-oollan, viz.^ 
that of dishonestly retaining stolen property, knowing or hav- 
ing reason to believe the same to have been stolen property. 
The Judge states in his remarks on the trial that the property 
plundered consisted of Rupees of the old Bareilly and Furruek- 
abad coinage^ but we have in vain endeavoured to find any 
proof of this assertion in any of the evidence taken before the 
Court of Session, There is on the file a list signed by Peer 
Mohammad, Chief Constable, of stolen property recovered ftom 
Houzzim's house, but that list is made up entirely of jewels. 
Ko mention is made in it of rupees or cash of any sort. It 
appears from the evidence of Ohanee-oon-nissa that she identi- 
fied the property in Coart, but the depositions throughout this 
trial are so carelessly recorded, that it is impossible to discover 
whether any rupees were produced at the Sessions trial. 

We observe that in the calendar of commitment there is no 
foot note enumerating the articles sent to Court to be produced 
at the trial, as directed in the Specimen Calendar circulated 
with Court's order No. 7, dated II th May 1862. We are forced 
to the conclusion that there was no proof produced in the 
Court of Session that any such rupees were stolen, as the 
Judge states to have been the case. 

We observe that in the Magistrate's Court Ghanee-oon-nissa 
stated that the robbers had taken away 25 Chulanee Rupees, 
which we understand to mean rupees of the Bareilly and Fur- 
rnckabad coinage, from a purse, and 90 Cheyradar (Queen's 
bead) Rupees from the till of her box. In her deposition ^so be- 
fore the Magistrate of the 27th May> she identified the rupees in 
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Court as her owo^ saying that they were Bareilly and Furraek* 
ahad rupees, and described that she used formerly to get such 
rupees from the Manda-wallas. She does not appear to have 
been examined on this point by the Judge. 

Abdoollah, the Havildar-Major of the 26th Regiment, Native 
Infantry^ stated to the Magistrate, that 26 Rupees were brought 
to the Miyor; that of these 16 were kuldar (Queen's head), and 
10 of the sicca Alumshaee (Chulanee) ; that Unwur had deserted, 
and he suspected that he had given them to Humeed-oollah ; that 
he suspected the rupees were not honestly come by, as they 
were gyr-chulanee (not current). To the Judge this witness 
says that some of the rupees were of the old currency, about 
which he had his suspicions, and that these 10 old rupees were 
sent to the Magistrate. He stated that Humeed-oollah had con- 
fessed to having got 44 Rupees from Unwur, and that one Chu- 
lanee rupee was found on him (Humeed-oollah). 

Shairoo and Surfraz both state to the Magistrate, that they 
borrowed 13 Rupees from Humeed-oollah, of which eight were 
Cheyradar and five of the old currency, and that the old rupees 
resembled those in Court. In their examination before the 
Court of Session, these men merely state that Humeed-ool- 
lah gave them each Rs. 13^ and said he had got them from 
Nuzur Ali, and that they reported the fact to the Soobadar 
Major. 

We are of opinion that if the Judge had bestowed more care 
and trouble on this important trial', he might perhaps have 
connected the prisoner Unwur with the offence by the bite on 
bis hand and by the possession of rupees of the Bareilly and 
Furruckabad coinage, and might have proved that the robbers 
took away money of those coinages. These facts having been 
proved, it is quite possible that his sentences on Unwur and 
Humeed-oollah might have been confirmed. As the matter stands, 
however, there is no proof that the property, which is proved 
to have been in Httmeed-ooUah's possession, and which he says- 
he got from Unwur, is stolen property, or that it was ever id 
possession of the murdered man ; nor is there any proof that 
the property alleged to be stolen was produced in Court or 
identified by a single witness ; and although it is within the 
competence of this Court to direct further enquiry to be made 
and additional evidence to be taken on the points abovemen- 
tioned, we are of opinion that such a course could not now be 
adopted with any hope of a satisfactory result. 
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With reference to the above remarks^ we are compelled to ^^^ 
direct the release of the prisoners Unwar and Haoieedoollah Octobers, 
on the charges of retaining stolen property, &c. di^Tof 

Although the case has not been referred to as in respect of Unwnr and 
Humeed-ooUahy we conceive that his acquittal and release must ^^^'^ othow. 
follow as a legal consequence upon that of Unwur, and that we 
are competent to order his release under Section 404 of the 
Oriminal Procedure Code. 

We direct the attention of the Magistrate to the fact that 
there is no order on his file for the release of Kulun Tarkush 
and Aga Durzee. 



Present i 
W. Wynyard, Judge. 

Government, versus (1) Man Singh, (2) Durya, (3) Nund 
Bam^ and (4) Ehoshalee, (Appellants. J 

Crime Charged. — Against No. 1. — Murder, under Section 
302, Penal Code. Against Nos. 2, 3 and 4. — Abetment of the 
above offence under Section 109, Penal Code, and voluntarily ^^ 
causing grievous hurt under Section 325, Penal Code. October &. 

Crime Established. — As charged. o[ir^f 

Committing Officer, Syud Imdad Alii, Deputy Collector of DarYaandtwo 
Moradabad. ^^^"- 

Tried before Mr. J. Power, Officiating Sessions Judge of Mo- abstract. 
radabad, on the 28th August 1863. Mitigation. 

Remarks by the Officiating Sessions Judge. — " A verbal ^TptiuVta 
quarrel took place at night-fall on February 6th, between were Roiity 
Khoobee and Jodha Singh, the father of the four prisoners. ^J * ab^^S 

** The former complained that Jodha's sons had done injury of murder, 

----- - ' - - --•'•L |,^^ ■§ t h e 



to some fields in the village of Syngna where they dwelt, and „ u r V • r 
in which Khoobee was Padhan, and Khoobee desired that the "If^^ ^^' 
prisoners should be made to keep order. premediuto/ 

" The quarrel on this matter went on at the cioupals of J^^SJution 
Jodha and Khoobee, which were only separated by a low walL for m wall 

29 
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18®. <' While the quarrel was going on, the four prisoners Man Singh 

October 6. No. 1^ Durya No. 2, NnndRamNo. 3^ Khoshalee No. 4, came op 

^l^^f armed with sticks and prepared to attack Khoobee. 

Dqoh and *^ Khoobco ran off and took refuge in the house of Keshoo 

noneMM^iy Lodha, which was close by, and the latter was able to keep 

MTere, when the prisoners off and to save Kboobee. 

^RbhTe^^ <' While the prisoners were at Keshoo's house, Gokul Singh 
^cted on (deceased) own brother of Khoobee, heard the disturbance and 
SSfenler? proceeded to aid his brother. 

** The prisoners on seeing Ookul, left Khoobee and turned to 
attack Qokul, and Gokul then took refuge in the house of one 
Jhao close by. 

^^ Tlie prisoners followed Qokul into Jhao's house, and the 
prisoner Man Singh No. 1, who was armed with a ^ moandha " 
or thick piece of wood for propping up a garri^ attacked Gokul 
with this weapon. 

** M&n Singh first dealt Gokul a blow with the moandha on the 
headi which he followed up immediately with another, and 
Gokul fell senseless with his skull broken. 

** While on the ground and actually dying, M&n Singh dealt 
Gokul another blow with the moandha on the stomach, and 
Gokul then and there died. 

'' At this period Shibba^ chowkeedar, and MSn Singh (2), also 
brothers to Khoobee and deceased, came up, and the other three 
prisoners Durya, Nund Bam and Khoshalee immediately attack- 
ed them. Shibba and M&n Singh were knocked down by the 
three latter prisoners and severely wounded, and Shibba's sword 
was taken from him. 

'^ The four prisoners then went off. Information of the attack 
was then laid by Shibba at the station of Moondha. 

«< The prisoners M&n Singh and Khoshalee also themseWes 
appeared with their father Jodha at the Moondha station, and 
tried to criminate the plaintiff's party, and produced Shibba's 
Bword with a stick on which were marks said by the prisoners 
to have been caused in warding off sword cuts aimed at them 
by Shibba. 

^ The facts asaboregiTenof the attack are thoroughly proved 
on investigation. They are supported by the evidence of SUbba 
and M&n Singh, who were attacked and wounded by prisoners, 
and by the evidence of the men Keshoo and Jhao in whose 
houses Khoobee was attacked and Gokul killed. 

*^ There are other important eye-witnesses of the attack, and 
the whole of the evidence is most trustworUiy and oonvincing* 
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''The medical evidence proves that the deceased Ookul's 
skall was broken by the heavy blows he had received and that 
death was caused thereby, and it farther proves that severe 
wonnds were inflicted on the men Shibba and M&n Singh (2), 
the violence of the attack is also proved by this report. 

'' The attack of Mftn Singh (No. 1) was savage in the extreme. 
The moondha used by him is a piece of wood 3^ feet long or up- 
wards and 3 inches thick thronghont with a prong at one end. 
It is heavy and hard, a blow struck with such a weapon would 
at once cause death, and the prisoner Man Singh struck thrice 
with this moondha at Gokul, and did not desist in his attack till 
Ookul died. 

** Shibba and M&n Singh (2) were also fiercely and violently 
attacked by the three other prisoners, and the former were com- 
pletely disabled by Ah wounds inflicted on them. 

*^ The facts and evidence of the case show that no provoca* 
tion was ofibred to M&n Singh and the other defendants. The 
verbal quarrel between prisoner's father Jodha and Ehoobee 
went on in prisoner's absence, and the attack on Khoobeeand de- 
ceased and on his brothers originated with, and was made en- 
tirely by the prisoners. This is proved by the prisoners hav- 
ing been untouched and the plaintiffs being the only sufferers 
in^ the attack. 

** The plaintiffs appear in fact not to have had the chance 
even of offering resistance against the defendants. 

^* I consider the charge of murder against the prisoner M&n 
Singh to be thoroughly proved, and that this murder was most 
deliberate and determined. In like manner I consider the three 
other prisoners^ who are proved to have been present with the 
prisoner M&n Singh in his attack on Gokul, to have inten- 
tionally aided in the commission of Gokul's murder, and that 
they are in consequence guilty of abetment of the murder, 
and liable under Section 34, Penal Code. 

^^The attack on the men Shibba and M&n Singh was made 
by the prisoners 2, 3 and 4 after the murder of Gokul| at which 
they were present. 

** The Assessors give a verdict of guilty against all the 
defendants on all the charges made against them^ and in this 
verdict I thoroughly concur. 

'^ The Court concurring with the Assessors finds. 1st, — That 
the prisoner M&n Singh is guilty of the offence specified in the 
charge, viz., that M&n Singh has committed the oflence of 
murder, an offence punishable under Section 302 Penal Code, 
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^^ and the Court directs that the said Mftn Singh be hanged by the 
October & neck till be be doad. 

Q^l^f 2mf,— The Court finds that the prisoner Dnrya No. 2, Nnnd 
Dnrya and Bam No. 3, andEhoshalee No. 4, are guilty of the offence sped- 
two othen. ^^^ j^ jj^^ first head of the charge, vi^., that they have committed 
the offence of abetment of murder, an offence punishable under 
Section 109, Penal Code ; also that the said prisoners Durya, 
Nund Bam and Ehoshalee have committed the offence of volun* 
tarily causing grievous hurt, an offence punishable under Sec- 
tion 325, Penal Code, and the Court under the provision of Sec- 
tion 109, directs that tbe said prisoners Durya, Nund Bam and 
Ehoshalee be transported for life." 

By tab Coubt. 

Mr. J. H. Batten^ in re Appellants Durya, Nund Bam and 
Ehoshalee, brothers of M&n Singh, convicted of murder, and 
sentenced by the Sessions capitally, but whose sentence was 
commuted to transportation for life by the Nizamut Adawlnt. 
These three prisoners themselves having been convicted of 
abetment of murder, and sentenced by the Sessions Judge to 
transportation for life. 

In the case of the principal offender, Mfin Singh, Mr. W. 
Boberts and myself considered that, although that prisoner had 
rendered himself liable to the capital sentence passed by the 
Sessions Judge, there were circumstances which would justify 
the Nizamut Adawlnt in commuting the punishment to trans- 
portation for life, and these were the quarrel and violent alter- 
cation between the brother of the murdered man, and the father 
of the four prisoners Mllu Singh, and three present appellants, 
and tbe prisoners themselves just previous to the death of GokuL 
The murder was not a cold-blooded or previously premeditated 
crime ; it was brutal and savage after the tempers of the prisoners 
had been exasperated. The life of the principal offender hav- 
ing been spared, I am of opinion that bis sentence of transpor- 
tation/or /(/e should not now be shared by his three brothers and 
abettors. For these men I would now substitute a sentence of 
14 years' rigorous imprisonment in transportation. 
This appeal will be laid before another Judge. 
Mr. F. B. Pearson. — The prisoners have been convicted of 
abetment of the murder of Gokul, deceased, and of voluntarily 
causing grievous hurt to Shibba and M&n Singh, and sentenced 
to transportation for life. 

Separate sentences for each offence should have been passed 
under Section 46 of the Criminal Procedure Code. 
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It does not appear Arom the evidence that the priBoners took 
an active part in GokaFs murder. The Judge says, that ** they 
are proved to have been present with the prisoner, Mkn Singh, 
in his attack on Gokul, and to have intentionally aided in 
the commission of Gokul's murder." But I conceive that in 
reference to the definition of abetment in Section 107 of the 
Indian Penal Gode^ the fioding that the prisoners were 
present when the murder took place^ is not sufficient for their 
conviction of abetment The Judge has not stated by what 
act or illegal amission they intentionally aided M&n Singh iu 
the murder which he alone appears to have perpetrated. 

Therefore, I think that the prisoners must be acquitted of the 
abetment of the murder. 

The Judge says that '^ Shibba and Jd&n Singh were fiercely 
and violently attacked by the prisoners and completely dis- 
abled by the wounds inflicted on them/* and also that the 
medical evidence proves that "severe wounds were inflicted on 
the men Shibba and M&n Singh.'' Man Singh states that he 
was about five weeks in the Hospital. Therefore, although the 
Judge has not specified, as he should have done, which of the 
kinds of hurt enumerated in Section 320, Indian Penal Code, 
was inflicted on either of them, I see no sufficient reason for 
questioning the propriety of the conviction and panishment of 
the prisoners under the 325th Section of Indian Penal Code. 
Convicting them of voluntarily causing grievous hurt, and ac- 
quitting them of abetment of murder, I would, in modification of 
the sentence passed by the Court of Session, sentence them to 
rigorous imprisonment for seven years only. 

The case will go to a third Judge. 

Mr. W. Wynyard. — I concur with my colleague Mr. Batten 
in opinion, that the crime of abetment of murder has been made 
out against the prisoners. It is proved from the evidence of 
Ehoobee, M&n Singh, Eeshoo, Jhao, Hurjeo and Heera, that the 
prisoners, after hearing the altercation between their father and 
Khoobee, committed the illegal acts of arming themselves with 
sticks, and jumping over the wall which divides their house 
from Khoobee's at night with the intention of assaulting Khoo- 
bee : that when Khoobee got out of their way by hiding, they 
went after Gokul Singh to Jhao Lodha's house, and Gokul was 
there murdered. This I consider to be abetment under the 3rd 
head, viz., that of intentionally aiding. Further, I am of opinion 
that the murder of Gokul, the brother of Khoobee^ was a probable 
consequence of the abetment of the assault on Khoobee, and was 
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eommitted with the aid which constitated the abetment of that 
asgaalti and therefore, though the act abetted was a different 
one from the act done^ the prisoners are nnder Section 111, 
Indian Penal Code, liable to the same extent as if they had 
abetted the mnrder of Gokuh For I am of opinion that if 
M&n Singh bad not been aided by the presence of his brothers 
backing him np, he wonldnot have proceeded to his attack either 
en Ehoobee or Qoknl, and I am farther of opinion that when 
this band of armed men had jamped into their neighbour's 
premises to attack one of them^ the attack on the other, and 
that other the brother of the man they went after, was a 
probable conseqnence of the abetment of the assault on 
Khoobee. 

I further concur with Mr. Batten in thinking that for the 
reasons he gives the sentence passed on these prisoners should 
be substituted for one of transportation for fourteen years. 
Orders will issue accordingly. 

The Judge will be informed that separate sentences should 
have been passed on each prisoner, and that the charge should 
have been more distinct than mere abetment of murder. 
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Preseni: 
W. Wynyabd, Jtidge. 

Government, versus (1) Wullee Mahomed, (2) Imam Khan 
C Appellants, J and (3) Hussumat Pooneya. 

Cbimb Charged.-- Nos. 1 and 2. — Rape. Section 376. No. 3. — 
Abetment, while present, of Rape, Section 1 14. 

Crime Established. — As charged. 

Committing OfQcer, Hr. J. W« Power, Magistrate of zillah 
Futtehpore. 

Tried before Mr. E. J. Boldero, Sessions Judge of Futteh* 
pore, on the 29th July 1863. 

Remarks bt the Sessions Judge. — ^'The eyidenee in this case 
for the prosecution consists of the statement of Mussumat Meerya, 
the girl raped^ and thai of the Ciril Surgeon. Mussumat Meerya 
gives a full and clear account of all the occurrence from the 
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time that she was enticed away under false pretences by Mas* ^^ 
snmat Pooneya, one of the prisoners ; she recognizes the other two October le. 
prisoners as the parties who ravished her forcibly, Mnssumat cmTZt 
Pooneya and one of the prisoners holding her, whilst the other WiUieeir«ho- 
raped her, and then the other prisoner Imam Khan raped her, "*®J^S«!^^ 
whilst the other two prisoners held her ; the place where the crime — ' 
was committed was an out-of-the-way place and one away from the foipire a?ea 
town, so that no one was likely to have gone there ; the girl was J^*^^^ ^^ 
left insensible for some time whilst the prisoners went away. On nSSU. ^^^ 
coming to her senses she went to the town, and was taken by 
a Constable to the Station, from there she was sent to the Dis- 
pensary, and was for some days under treatment there. The 
Civil Surgeon's deposition proves that the girl, who is about 14 
years of age, had been severely injured by the treatment she 
had received. There is no reason to doubt her statement as to 
the identity of the prisoners, as she never had seen them before, 
and did not know them, so that there could be no ground for her 
taking their names falsely, had they not actually maltreated her. 
The prisoners Wullee Mahomed and Imam Khan plead * not 
guilty.' Wullee Mahomed says he was away at his Station at 
Qhazeepore (he is a Constable,) and Imam Khan says he was 
ill with fever, and both give witnesses, but as the Station is 
vrithin easy distance of Futtehpore, and Wullee Mahomed's wit- 
nesses only depose to his being at the Station up to 9 a. m, 
on the 27th May, and back again at his Station in the evening, 
and this crime occurred on the 28th, their evidence is worthless 
to clear him of the charge. Imam Khan's witnesses say that he 
was ill on Tuesday, but I doubt their statements, and moreover 
the crime occurred on Wednesday, so that even were their state- 
ments correct, they do not exonerate the prisoner. There 
remains Mnssumat Pooneya, whose only defence is that she does 
not know Mnssumat Meerya. The Assessors give a verdict 
of guilty against all three prisoners. 

''The Court concurring with the Assessors, finds that Wullee 
Mahomed, Imam Khan and Mussnmat Pooneya, are guilty of the 
offence specified in the charge^ namely, that Wullee Mahomed 
and Imam Khan have committed the offence of rape, and Mus- 
Bumat Pooneya, abetment (whilst present) of rape, and have 
thereby committed offences punishable under Sections 376 and 
114, respectively, of the Indian Penal Code, and the Court directs 
that the sud Wullee Mahomed, Imam Khan and Mnssumat 
Pooneya be imprisoned with rigor in transportation under 
Section 59 of the Indian Penal Code for 10 years each." 
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IMS. By the Court. 

Oc tober 16. ^^^ ^r^ Wyuyard. — The two prisoners noted in the margin 

CaMof appeal against the decision of the Judge 

^^tndwJ^ Yml^Kba^"*^^' ^^ Futtehpore, transporting them and 

others. their accomplice a female (Pooneya) for 

rape. 

I conceive that there is no evidence in this case on which a 
conviction can be maintained for the following reasons: — The 
Station Diary of Futtehpore for Friday, the 29th of May, records 
that Khoda Bulcsh, a Constable, brought on a charpoy the 
woman Meerya, who alleges that she has been raped, and the 
Constable said that Eoonjbeharee, a Road Superintendent, had 
told him that she was lying down bleeding. The woman when 
questioned is reported to have said that four days ago she came 
to Futtehpore and lived at Dookooa's; that the day before yes- 
terday (/. e. 27th) she had been enticed away by Mussumat Poo* 
Deya, raped by Wullee Mahomed and another, and had been 
beaten, and that she was bleeding from her nose and private 
parts, and that she recognized Wullee Mahomed. — She was sent 
to the Hospital. 

On the 6th June, she was examined by the Magistrate, when 
she stated that she was 17 years of age; that she went to the 
bazaar to change her arm ornaments (not shoes) ; she then des- 
cribes her being enticed to the temple by Pooneya at noon, and 
being raped by the two men ; that when Wullee Mahomed began 
to rape her she became insensible, and when pain came on she 
oried out; that she was at that time well; that two ghurries after- 
wards (say 40 minutes, not two hour.^, as the Magistrate has it) 
she went to the house of the Baboo and sat down, and while 
there a Constable took her to the Eotwalee and afterwards to 
the Dispensary. She stated at first that though a married woman 
she had never before known a man.* She 

• Now.--The part be- added that the Baboo's servants told her 
tbe%"ffi£^;TeSJ^of that the Baboo would beat her, and thai 
evidence. she went away to Burkunda, and that she 

went to the Eotwalee the 2nd day in the evening ; that she was ta* 
ken ill with her monthly sickness the day following the rape.* 
She went on to say that she had had an intrigue with an aheer, in 
consequence of which she had been cast away by her father ; 
that Pooneya had told her that Wullee Mahomed had promised 
her [Pooneya] 5 Bs. if she could get the deponent to mert 
him. 



Digitized by VjOOQ IC 



177 

To the Judge she stated that she had come to Fnttehpore to i$^- 
buy medicine, but tells her story there with carcfiil detail, biit Ocfcoberid. 
states that she lay down at Baboo Koonjbeharce's door, and that ^^^^f 
a chupprassee reported the circumstance to a Constable, who WaUeo Maiio- 
took her * to the Kotwalee, and that she "'^others.*'''' 

•i^oTB.— Thispresamably bled very much from her nose and va- 
X^wJSf ' ^'^ " ^^"^ gina. The Judge makes a note in his 
Memo: of evidence to say that— *Hhe 
Foujdareo deposition is not quite the same, there are some discre- 
pancies/' but he makes no attempt to have them explained by 
the witness or to have further evidence called, as the Constable 
Khoda Buksh, who brought the woman to the Station, the Eoad 
Superintendent who is said to have reported the woman's lying 
bleeding to the Constable, or the servants of the Baboo who, she 
says, saw her and spoke to herj nor has any attempt been made 
to have her first statements explained, viz,, that the alleged 
rape took place on Wednesday the 27th, and what she did with 
herself the whole of the 28th, and the whole of the 29th until 7 
P.M.; when the Constable brought her all bloody to theKotwalee* 
The only other evidence is that of the Civil Surgeon, who 
states that the injuries resulted from excessive copulation and 
the struggles of the woman. 

I utterly discredit the woman's story. She ndmits that she has 
been a loose woman, bhe states that she is 17 years of age, and 
she would at that age be well able to make some noise or de- 
fence. The Judge states that she appears to be 14 years of age, 
though t can see nothing in the file to warrant this assumption. 
The absence of any report of the alleged crime for more than 
48 hours, and her then being brought bleeding to the Kotwalee, 
and by her own admission unwell from natural causes, and the 
absence of all corroborative evidence, lead me to think that 
the whole story is made up. I am astonished that such a 
case should have been committed, and much more so that a 
conviction should have followed. 

The Magistrate should be warned not to leave out of his Eng- 
lish memoranda important evidence as he has done in this case, 
ftnd the Judge should be directed to do all in his power to explain 
or have explained such glaring discrepancies as are found in 
this case in the evidence of the only witness. The Civil Surgeon 
dhould, I think, have been examined much more in full. 

The case will be laid before another Judge. 

Mr. J. If. Batten. — I entirely concur in the opinion of Mi** 
Wynyatd* A warrant for the release of the appellant prisoners^ 

30 
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1863. 
October 16, 

CaMof 
WuUee Maho- 
med and two 

ofcherB. 



Wulleo Mahomed aud Imam Khan^ will issue. Also, uuder Section 
404, I urgeutly recommend the discharge of the non-appellant 
prisoner Massnmat Pooneya. 

In respect to her, the case will go before a 2nd Judge. 

Mr. F. B. Pearson. — The case has been referred to me simply 
in consequence of Mr. Batten's recommendation as regards 
tlussumat Pooneya. I concur with him in thinking that ber 
release must follow as a legal consequence upon that of the two 
appelluntB, and accordingly direct her release. 



186S. 

OcUber 17. 

Case of 
llceramoii' 

Abstract. 

Sentence 

Satsed by a 
udge In ex* 
ceta of thot 
passed by his 
prede oessora 
for the same 
offence miti- 
gated, and 
made to cor* 
reapond with 
the sentencea 
formerly in- 
flieted on per- 
aona equally 
guilty in the 
aame cata. 



Present : 
W. Wynyard, Judge. 
J. H. BatteN; Qffg. Extra Judge. 
Government, versus Heerahun. 

Crime Charged.— Culpable homicide. 

Crime Established. — As charged. 

Committing Officer, Mr. J. 6. Bachman^ Deputy Magistrate 
of Ghazecpove. 

Tried before Mr. J. R. Best, Officiating Sessions Judge of 
Ghazeepore, on the 23rd September 1863. 

KfiMARKS BY THE SESSIONS JuDGE. — '*The facts of this case 
have not been clearly recorded on any of the previous occasions 
on which it has been before the Sessions Court. It appears 
from the deposition of Bhujhanntn^ Aheer^ recorded on 2^th 
December 1854, before the Deputy Magistrate, Mr. Owen, that 
he lound the crops in his fields in mouzah Soorahee continually 
stolen. He reported the circumstance to his zemindar, who 
recommended him to hide himself and see who came. He 
followed the advice and caught Koonjhehareej Aheer, in the act. 
Koonjheharee denied it, on which he shewed the place to Gunga, 
Aheer, and Juddoo Cbowbey, and then let Eoonjbebaree go, 
and went himself to cut grass. The same evening Koonjbeharee, 
Aheer (1), Dhurosa Alieer (2), Purtaub Aheer (3), Sheochum 
Aheer (4), Heeramun Aheer (5), Ramgut Aheer (6), came in a 
baud to his house and attacked him with latees and beat 
bim until he fell down nearly senseless. Afterwards as ho 
beard from Mungroo Aheer, and Ramnauth Ojha^ Koonjbeharee 
Aheer, Heeramun Aheer, Oodhoo Aheer, Sheochum Aheer, beat 
Jeeta Aheer who had come to his assistance with Bhichook Rai. 
The present case has been before the Sessions Court on three 
different occasions as regards other parties. First; on the 31 st 
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May 1855 (on which Boopa and Sheochurn were sentenced to 
3 years' imprisonment without irons and to pay a fine of 
Bnpees 50 each in lieu of labor; second, on 8th February 1^50, 
when Kamgut was similarly punished; and thirds on 14th March 
1857, when Oodhoo Aheer was convicted and sentenced to four 
years' imprisonment with Rupees 50 fine in lieu of labor^ the 
additional year was in consequence of his having escaped after 
capture. It is clearly shewn by the testimony adduced as 
regards Jfeeramun, the prisoner now before the Court, that ho 
and others savagely attacked with deadly weapons an unarmed 
roan, viz.y Jeeta Abeer, deceased^ who came to the assistance of 
Bujhatvun Aheer, unlawfully assaulted by the same parties, and 
that the said Jeeta died the next day from the effects of tbo 
injuries received. Tbe Court concurriog with the Assessors fiuds 
that the prisoner Heerarann is guilty of the offence specified in 
the charge, viz.^ that tlie said Ueeramun has committed the 
offence of culpable homicide not amounting to murder, and 
coming under exception 4, Section 300, Indian Penal Code, and 
punishable under Section 304 of the Indian Penal Code, and 
the Court deemiug the punishments previously awarded in- 
sufficient, directs that the said Ueeramun be imprisoned for 
seven years in labor and irons/' 



lees. 

October 17. 

Cnsoof 
Ilocriiman* 



Bv THE Court. 

Mr. W. Ifynyard. — The Judge, in a very confused statement 

• 1 Kooiybehiwe. ^^ ^^^ ^^^' ^^^ fouud, as well as I cau 

2 Rhurosa. make out from his remarks, that the six 

4 shJiShurn. Ahccrs named in jthe margin * attacked 

5 Ueemman. Bhujhawun with iatees and left him 
({ amguw nearly senseless from the beating they 

gave him, and that Eoonjbeharee, Hecramun, Oodhuo and Sheo- 
churn afterwards were guilty of culpable homicide of Jeeta; of 
these men Sheochurn and Kamgut have been punished as per 
^ ,. margin. * Roopa was punished to the 

pHsonmentandnJ^^u?!! s^ime extent as Sheochurn and at the 
^^^^' . .... ,... same time, and Oodhoo has been sentenc- 

ed to 4 years imprisonment and fine lu 
lieu of labor, the additional year was given for Lis having escaped 
after arrest. With the case of Boopa and Oodhoo, I have nothing 
to do, but the Judge has found Ueeramun guilty of the same 
offence of which Sheochurn apparently and Ramgut have been 
convicted, and as he deems that the punishments previously 
awarded are insufficient, he has sentenced the prisoner^ whoes 
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fortune it has been to come before bira, *' to 7 years* ituprison- 
ment in labor and irons." 

I sent for the case on an inspection of the monthly statement, 
and as 1 am of opinion that it is bad practice for a Judge to 
inflict a punishment heavier than his predecessors have done 
for tl e same oflPence, I would under Section 405, Criminal Proce- 
dure Code, pass on the prisoners mitigated sentence of 3 years* 
imprisonment) and a fiue of Rupees 50 in lieu of labor, the same 
punishment which has been passed on Sheochurn in this case 
where the offence has been homicide and beating and unaggra- 
vated as in Kamgut's case by escape after capture. 

The attention of the Judge should be directed to para. 2 of 
the Circular Order No. 39, dated 20th December 1862, which he 
has neglected in his judgment in this case* 

The papers will be laid before another Judge. 

Mr. /. //. Batten. — I concur. Warrant for mitigated sentence 
will issue accordingly. 

The Judge should be told that " rigorous imprisonment" is 
the proper term, and not *' imprisonment with labor and iruuq. 



1868. 
October 17. 
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AB6TBACT. 

Decision of 
the Conrt of 
SessionannaU- 
ed as regards 
Barapers had. 
and modified 
as regards the 
other appel- 



Present : 
W. Wynyard, Judijc. 

Government, versus (1) Buldeo, (2) Chain Sookh, (3) Bam« 

PERSHAD, AND (4) GOBIND, (AppelllatUS.) 

Crime Charged. — Calpable homicide, under Section 304^ 
Penal Code. 

Crime Established. — As charged. 

Committing Officer, Mr. A. Boulderson, Joint Magistrate of 
Moradabad. 

Tried before Mr. J. Power, Officiating Sessions Judge of 
Moradabad, on the 28th July 1863. 

Remarks by the Sessions Judge.—" The facts of this case 
are thoroughly explained by Mr. Boulderson, Joint Magistrate of 
Moradabad, by whom it has been committed. 

" Shib Lali, inhabitant of Futtebpoor, son of Rai Singh, de* 
ceased, had borrowed a Rupee from Chain Sookb, defendant, also 
an inhabitant of Fattebpoori during the late famine, and bad not 
repaid it. 
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*' It appears Chain Sookh barf pressed hioi for payment^ which ^^' 

Shib Lall had evaded. October ir. 

*^ On June 8th, BaldeoNo. 1^ Chain Sookh No. 2, Bampershad case of 

No. 3, and Gobind No. 4, with Pirbhoo, Bhoopa, Rundheera, ^^^^jj^^ 

sons of Chain Sookh No. 2, and Heta, son of Baldeo No. 1, all '^t^ ^^' 

inhabitants of Futtehpoor went to Rai Singh's house. Rai [hat'thcS^u 

Singh with Mussumnt Dya Kooer, Jeo and Luileea were only no evidence to 

present in the house, ilai Singh, an old man of 70 years or thore^waVany 

more, was father-in-law of Dya Kooer, grand father of Jeo and intenti on of 

great grand-father of LuUeea. and'thatthere* 

*' The defendants demanded the Rupee due from Shib Lall, but J^J^ge^^of *m- 

Rai Singh and the women just named said it could not be paid, prisonmentfor 

'^ Defendants were desired to wait till Shib Lall returned, but {jJ'iT^^SH 

would not do so. that the award 

'' Chain Sookh then ordered the bullies of Rai Singh to be taken j[^^^to t h^ 
off in satisfaction of his debt, and Pirbhoo, Bhoopa, Rundbeera Jl®*^*'^ '^^ V 
and Heta began the work of removing them. This roused Rai caMs u alio 
Singh, who began abusing defendants, and it is said struck at SPf.*^s|n^nco 
them with a stick. The defendants at once fell on the old man, altered to 7 
smashed in his head and broke his arm, and Rai Singh died at JJJtation.^*^' 
once from the blows iuflicted on him. 

" Evidence in support of these facts is brought forward by 
Mussumat Dya Kooer, Jeo and Luileea, who were eye-witnesses 
of the attack, and this evidence is strictly to be depended on. 
Other witnesses also saw the defendants going to and running 
off from deceased's house. 

" The whole case is very clearly detailed by Soobhan Bux, 
Chief Constable of Chujiait, (within whose jurisdiction tho 
crime occurred) and by Moosa Rizza, Inspector of Police in 
the Moradabad district. 

"The violence of the attack is shewn by the Civil Surgeon's 
description of the nature of the wounds inflicted on deceased. 

*^ The two defendants. Chain Sookh and BuldeO| attempt to de- 
fend themselves by stating that Shib Lall and Qolab, sons of de« 
ceased, and Pirthee and Buldeo, sons of Golab, killed Rai Singh, 
but there is not the least foundation for this statement, which is 
in fact notbiog more or less than an audacious lie. 

" Rampershad and Gobind endeayoured to prove an alibi, but 
their attempt to do so fails altogether in face of the convincing 
evidence against them. 

''The evidence for the prosecution perhaps shows that Buldeo 
was the chief aggressor^ and that he struck the first blow on 
deceased; bnt the fact of the presence of all the prisoners at, an4 
of their taking part io the altack is completely established by 
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the CTidencc, and the charge I eoDftidcr fully proved. The at- 
tack was brutal and savage in the extreme, and the crime of the 
defendants is increased bj the fact of their victim being aged 
and helpless. 

'' Tbe defendants are Bishnois, a villainous and raseally set. 
They are rich and extensive shareholders in the village of 
Fnttehpoor where they possess much power and influence. 
Tbey have been a source of endless trouble to tbe Police of 
this Disiricty and in Mr. Wilson's time leagued together to 
conceal murders and robberies committed by themselves or by 
inhabitants of their village under their instigation. 

^< With reference to Circular 39, dated December 2nd, 1862, 
I am of opinion that the act by which deceased's death was 
caused was committed by defendants with tbe intention of 
causing death. 

" The Assessors give a verdict of guilty, in which I concur. 

<< The Court concurring with the Assessors finds the prison- 
ers Buldeo No. 1, Chain Sookh No. 2, Rampershad No. 3, and 
Gobind No. 4, guilty of the offence specified in the charge, 
namely, that the above defendants have committed the ofienoe 
of culpable homicide not amounting to murder, and have there- 
by committed an offence punishable under Section 304, Penal 
Code, and the Court directs that the said Baldeo, Chain 
Sookh, Rampershad and Gobind be transported for life, and be 
fined each 200 Rs. This sum, after two months date, to be paid 
in equal parts to the plaintiffs Dya Kooer, Jeo, Shib Lall and 
Golab, the nearest relatives of deceased Rai Sing, and the chief 
sufferers by his death. " 



By the Court. 

Mr. W. Wynyard. — Buldeo, Chain Sookh, Rampershad and 
Oobind appeal against the sentence of transportation for life 
and fine, passed by the Sessions Judge of Horadabad on a 
charge of culpable homicide. 

It is urged in appeal : 

I. — That Dya Koonwur was the only eye-witness, and that her 
evidence is insufficient for the conviction of the prisoners. 

II. — That the alibi of Rampershad and Gobind is made ont 

III. — That there is no proof that the act was committed with 
the intention of causing death as the Judge has found. 

I remark, that the first report of the death of Rai Singh 
was made at the Police station by the witness Dya Koonwur 
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on the 8th June last, when from the entry on the Police Diary 

it appears that she mentioned only the names of Rampershad October 17, 
and Buldeo. The Chief Constable Soobhan Buksh at once pro- 
ceeded to the spot and made a preliminary investigation, and 
he never said a word about the witnesses Mussumat Jeo and 
Lulleea having been present at the time when Rai Sing was 
killed. Dya Koonwur was examined in the Magistrate's Court 
on the 9th June, the day after the occurrence cf the crime, and 
she distinctly stated there that she and Rai Singh were the only 
parties present with the accused when the offence was committed^ 
It is true that in the evidence before the Jddge, which was 
taken at the end of July, she statedthather daughter Mussumat 
Jeo was there, but as this witness was never heard of till tbef 
2nd Inspector Moona Ruzza went to enquire into the case oU 
the 16th June, I do not believe that she was present, and I am 
of opinion that the Judge was in error in admitting her evi- 
dence without any explanation why she was not at once sent 
in to the Magistrate. 

Believing that the woman Dya Koonwur was the only eye- 
witness, I proceed to examiue what evidence there is in confir- 
mation of her statement as to the part taken by all the prison- 
ers. 

Mujlis,who states that he saw all that went on, does not men- 
tion Bampersbad's name as having been present when the offence 
was committed. 

Shib Lall, who was away from home when Rai Singh was 
killed, as he stated to the Joint Magistrate, and came up after- 
wards, swears that he met aii the defendants coming out of the 
door, and that the prisoners left two pairs of shoes in the honse^ 

Buldeo does not mention Rampershad's name, but says dis- 
tinctly to the Judge that he did not see Rampershad there. 

This witness stated to the Magistrate that Mujlis was there 
also, but nobody else: this witness makes no mention of Shib 
Lall. 

Dalchund swears that he met Rampershad going away, 
but he is Dya Eoonwur's brother, and he tells the highly im- 
probable story^ that when he heard of Rai Singh's death he did 
not go to see the body, but was satisfied with what Mujlis told 
him, who said that Buldeo and Gobind had killed him. 

Chooteea stated in the Sessions Court, that he met all the 
prisoners, and that they all had iathees, that he saw Dya Koon- 
wur, but no mention is made of Jeo ; he states that the woman 
paid that Boldeo and Oobind had killed Bai Singh. 
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Dyaram states at the Sessions Court that be beard nobody 
mention Hampetshad^s name. 

1 observe that there is tio proof that the shoes in Court be- 
long to the prisoneriS; nor that the lathees produced in Court 
belonged to theln either; nor tbat they were left by the prisoners^ 
If the lathees left were the prisoners, how was it that they were 
all walking away with lathees in their hands. 

I am of opinion that the evidence is insufficient for the con- 
viction of Bampershad» and I would acauit him. 1 do not think 
that there is the slightest proof that the act was committed 
with the intention of causing death, and I think tbat the finding 
of the Judge is opposed to the evidence, and tbat the sentence 
is therefore one which is not warranted by law. I would re- 
duce the sentence on the three other prisoners to seven years" 
imprisonmenti and as they are stated to be very bad characters. 
It would add in transportation. 

The case will be laid before another Judge. 

The Judge should undoubtedly have called for proof of the 
identification of the shoes and lathees left, which the Joint iUa- 
gistrate says were left by the defendants and identified: and 
when he saw that the Joint Magistrate stated his belief tbat 
the defendants had no intention of causing death, he should 
have stated at full the grounds on which he arrived at a contrary 
opinion and one adverse to the prisoners. 

The attention of the Judge and Joint Magistrate should be 
called to the Circular Order of this Court No. 7, dated 11th 
May 1862, Appendix A, Column 14, the note to which directs 
that at foot there should be a note enumerating the articles sent 
to Court to be produced at the trial. 

Mr. F. B. Pearson. — I concur in acquitting Rampershad and 
in mitigating the sentence passed on the other three prisoners 
as proposed by Mr. Wynyard. I observe that the Judge's 
award of the fines imposed on the prisoners to the nearest rela- 
tives of the deceased is opposed to this Courtis ruling in the 
case of Government; versus Gummun Shah, dated 16th January 
last, page 16 of the decisions of that month, and cannot stand* 
Under the circumstances, I would remit the fines altogether. 
The case will be laid before a third Judge in reference to this 
point. 

Mr. J. H. Batten. — I concur after reading the precedent quot- 
ed, and also of 28th November 1862, Government, versus 
suttey Singh and other. The fines will be altogether remit- 
ted in mitigation« 
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Present : 



F. B. Pearson, > /^/r t* / r ^ 
J. H. Batten, J ^^^' ^^^^ ^"""^^''^ 

Government, versus Lowa, (Appellant.) 



Grime Charged. — Caasing mischief by fire with intent to isea. 
destroy a vessel. 



October 30. 

CommittiDg OfScer, Mr. E. Waterfield, Joint Magistrate of 



Crime Established. — As charged, Cmc of 

" Lowa. 



Cawnpore. "^ ^"!!!5^- 

Tried before Mr. G. E. Lance, Officiating Sessions Judge of „i^^^oJ2*. 
Cawnpore, on the 10th August 1863. ^^( of^tho 

Remarks by the Officiating Sessions Judge.—" The accused of'^tfde2<» 
is charged with setting fire to a boat laden with 625 maunds on which hu 
of wheat, by which the boat and a large portion of the ti??^L!?wi'r 
cargo was destroyed, the loss being estimated at Rs. 1,600. ^«'^^^*'*^ 
The boat was despatched from Cawnpore to Mirzapore, aud was 
the property of the person who freighted it. There were on 
board a Churrundar^ who was paid at the rate of 4 Ks. per 
mensem, and had received Rs. 6 in advance, a ma7\fee^ and eight 
boatmen. These latter men had received the whole of their 
pay in advance at a contract rate, and had agreed to briog 
back the boat to Cawnpore. The boat was destroyed before 
it had gone about one-third or a half of the distance to Mirza* 
pore. The prosecutor has brought forward only three witnesses 
in support of the charge, these are the Churrundar^ a tnar\jee 
of another boat anchored 20 steps ofi"^ and the mai\jee of the 
burnt boat. 

^' There is no reason to distrust the evidence of the Churrun- 
dar who was engaged on monthly wages and could oonsoquently 
gain nothing by the destruction of the boat, and who afterwards 
conveyed the grain that was saved to Mirzapore at considerable 
extra trouble to himself. He deposes to have seen the accused 
put a piece of fire into the thatch of the boat, which blazed up 
immediately owing to a gale of wind blowing at the time, and 
immediately, jump ashore. The manjee had gone on board ano- 
ther boat anchored about 20 paces astern to ask for assistance. 
Both be and the vMniee of the other boat deposed to having 

31 
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1868. seen tbe accased fire the thatch. The strange manjee is not 
October 26. ^P^^^ to suspicion, and the evidence of the matyee is only so, 

- — 2f because being paid io advance he became the gainer by the fire. 

Lowa. This occnrred at about 10 o'clock at night. The accused 
denies the charge but calls no witnesses. It is difficult to be- 
lieve that he was alone concerned in the act with which he is 
charged^ but if the evidence is true he was so, as he was the only 
person except his brother on board who saved his property, 
and all the others were on board at the time and might have 
been burnt, such was the rapidity with which the fire spread 
that they saved nothing. It is remarkable that the accused 
has called for no witnesses even amongst his own messmates. 
This strongly supports the conclusion that I have come to, that 
they were not in league with him, as if sO; he would certainly have 
called them, and they would readily have come forward to save 
him and try and prove that the fire was an accident. It has 
been stated that two days before he said it would be a piousact 
to burn the boat. It is on record that the voyage had been a 
bad one, and at the place where they had anchored the water 
was very shallow, and the manjee had been endeavouring to 
collect an extra crew to push the boat on the following day. 
It is possible that the accused was disgusted with a hard day^s 
work, with the prospect of a harder on the morrow. The boat 
was not insured, so it could not possibly have been set on fire 
with the connivance of the owner's Churrundar. The Court 
differing from the assessors, finds that Lowa is guilty of the 
offence specified in the charge, namely, that Lowa committed 
mischief by fire with intent to destroy a vessel, and has thereby 
committed an offence punishable under Section 438 of the 
Indian Penal Code^ and the Court directs that he be transported 
for ten years." 

By the Court. 

Mr. T. B. Pearson. — The crime of which the prisoner 
has been convicted is said to have occurred on the 30th May 
last. Jankee Pershad's complaint was lodged on the 30th June, 
and the witnesses whose evidence is held to bring the crime 
home to the prisoner, were examined for the first time on the 
20th July. They declare that they saw the prisoner set fire to 
the thatch of the boat^ but it is not very likely that he would 
have done so when they could see him, or that, if they saw 
him^ they would not at once have extinguished the fire and 
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seized him. It is eqaally improbable that, as alleged; be should 
have intimated before hand that it wonld be a meritorious act 
to burn the boat, or that, after such an intimation, he should 
have been employed on the boat. It does not appear that the 
destroction of the boat was reported to the Police of Shazad- 
pore, or that the prisoner was at once denounced as the author 
of the mischief. The prisoner is not supposed to have gained 
any thing by the crime, except that he thereby avoided the com- 
pletion of his engagement. Only one witness states that the 
prisoner saved his own property. The evidence of the soi- 
disant eye-witnesses is unsupported by any circumstantial 
proofs, and I consider it not sufiBciently trustworthy to be a 
safe basis for a criminal conviction on a charge of the gravest 
kind and a sentence of transportation for ten years. I would 
release the prisoner, in concurrence with the verdict of the as- 
sessors who assisted the Sessions Judge in the trial. The pa- 
pers will be laid before another Judge. 

Mr. /. H. Batten. — I quite concur. It is very strange that ou 
the part of the prosecution no proof is produced of any report 
to the local Police at the time of the fire. It was left to the 
owner of the boat to make a complaint for the first time a month 
afterwards^ The whole case appears to me much too doubtful 
to justify a conviction. A warrant for the release of the appel- 
lant Lowa will issue. 



1868. 

October aSL 

Case of 
Low*. 



Present : 

OOVERNHENT) versus Bhoora AND MuNEE, (Appellants,) 

CRtHB Charged. — Robbery attended with hurt. 

Grime Established. — As charged. 

Committing Officer, Mr. W. K. Wilson, Deputy Magistrate 
of Bareilly, 

Tried before Mr. R, H. W, Dunlop, Sessions Judge of 
Bareilly, on the 20th July 1863. 

Bbharks by the Sessions Judge.— ''As regards the simple „^^ 

facts of the gang robbery no question or doubt can be enter- r«l|^«<C tha 
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IM. tained. Five camelmen travelling for trade pnt np in t^e 
October 80. Peepurea Bagh a coss and more from the village of Phoolaseo 

^~Tf on the Aoula road, there is a chowkeedar's murhela close by. 
BhQora snd '' They were attacked by a number of men armed with sticks 
•Bothe r, i^uj nft^^ gome resistance, in which one of them got a severe 
which they blow injuring the bridge of bis nose, the robbers managed to 

were^oonjict- ^^^^^ ^jj ^^^^ ^^ qq ^^^^^ ^f ^^^^^^ 4^^ rpj^^ PoHcO 

Coart of Set- on Coming out from Aonla the same night, say that they were 
dwmediMoliI^ led off on a wild goose chase by Puddnm Singh, the murhela 
uih^ VhT^of^ chowkeedar, to a village called Bheempore. The villagers and 
feaoeof wh^h all known bad characters apparently of Aonla and other places, 
Snvicted.*'* wore oollectcd at once, and search made foi the property, but in 
vain, until the second day of the robbery, when some of the 
property was shewn concealed under hay ticks in the Dhaka 
Jungle of Phoolasee. The five camel-men all agree in saying 
that their assailants called out repeatedly the name of Kaley 
Khan one of the gang. As regards defendant No.l, it if 
clear that gang robbers are not likely to shout out repeatedly 
the real name of one of their party, or any name except to 
mislead those they assail. The name Kaley Khan being called 
out it was of course easy enough to find a Kaley Khan some 
where in a Mussulman city in the neighbourhood, but defend- 
ant is a resident of Aonla not of the notorious village of 
Phoolasee, in which the stolen property was discovered or rather 
pointed out thoroughly concealed. Kaley Khan has no proved 
eonuection with the case, and be has witnesses to swear to his 
presence in Aonla throughout the night of the attack at 
Peepurea Bagh. One only of the persons attacked pretends to 
recognize this Kaley Khan as in the attack, he has had no 
connection whatever with the property or its recovery, except 
^being compelled to accompany the persons who agreed to shew 
'where it was concealed. There are no probabilities even what- 
soever of his connection with the Hindoo inhabitants of Phoo- 
lasee, and I look at Dowlut's recognition of him as worthless. 
The whole of the five camel-men attacked and robbed were 
full of Kaley Khan being the leading name in the assault. The 
lad Dowint does not give his evidence in a manner to impress us 
v^ith its truth, and I believe him to have sworn to recognizing, 
as a matter of course, a man brought up to him as the budmash 
Kaley Khan. As regards defendants Nos. 2 and 3, Bhoora 
and Munee, it appears that Peepurea Bagh has of late been 
found a dangerous locality for travellers, repeated gang rob- 
beries have occurred there* In its neigbbourliood is a village 
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eslled Phoolasee owned by Mr. Berkeley, but sublet to one Lnch- 
mnn Singb, whose boose was searched in this case, and two of 
whose relations have absconded since it occarred. Phoolasee 
has a bad name, a gang robbery of salt lately ' was reported 
from that quarter, which the chowkeedars declared a fabri- 
cation altogether, its connection with the present case appears 
hereafter. In the present sugar theft case the Dhaka Jungle of 
Phoolasee and some hay-ricks there were searched the day 
after the robbery, as alsa other places, but without any trace of 
the property appearing. On the 2nd day after the robbery two 
of the Phoolasee men (the present defendants Bhoora and 
Mnnee) volunteered information, which at once easily gave the 
property, or the greater part of it to the Police. They now 
deny having had any thing whatever to do with informing the 
Police where the property bad been concealed, and deny even 
accompanying them at the time the things were found, but they 
do not attempt to offer any explanation of the charge being 
made against them by the Police, nor do they attempt to ac- 
count for the actual recovery of the property. On the other 
hand it is clearly proved by sworn evidence supported by the 
circumstances, that these two men declared before hand where 
the property would be found, and that under their guidance and 
instructions the Police found not only some of the plunder of 
this last sugar robbery by the very locality where they had 
onsoccessfully searched already, but they got from the same 
biding place a 30 tb bag of the salt plundered in a former case 
reported from the same neighbourhood and said to be a false 
complaint. Bhoora and Munee do not plead or allow that they 
caused a search at a guess, but deny ^Un toto" the details 
Amply and conclusively proved as to their information and 
indication producing the plunder from plaoes barren without 
their gnidance. 

'^ Bhoora, moreover^ has stoutly denied in the same way ever 
having been in Jail, but his own witnesses, not knowing of his 
denial, allow that he and Munee were together in Jail for three 
months for '' tummnrrudee." 

'' Assessors find them not guilty, adding as an explanation of 
the proved fact of their pointing out the plundered property, 
that perhaps their Phoolasee friends had arranged that and told 
them where the property was to get them off and get rid of 
the enquiry from the village. Not only, however, is such an 
excuse opposed to their own pleadings and to the evidence in 
ith^ ^ase, but the charge is for bein^ generally concerned in 
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186S. 

October SO. 

Cue of 

.Bhoora and 

another. 



the robbery Tvith bnrt of these eamel-men. (The remarks en- 
tered at the eommencemeDt of this ease, with refereDce to 
the Deputy Magistrate's erroneous eharge^ will be forwarded 
for his future guidance.) The crime entered in the amended 
charge is proved against Bhoora and Munee. The assist- 
ance and the information then supplied appear to have been 
given in the hope of satisfying the Police and getting rid 
of a troublesome investigation from their village, and now 
finding that the result desired is not to be attained, they 
withdraw from their former position and hope to escape con- 
viction, despite their having so far committed themselves by 
pretending simply profound ignorance of every thing connei^- 
ed with the case and its investigation. The Court concurring 
with the assessors finds that Kaley Khan is not guilty of the 
offence specified in the charge, namely^ that Kaley Khan has 
committed the offence of robbery with hurt, and has thereby 
committed an offence punishable under Section 394 of the In- 
dian Penal Code; and the Court directs that the said Kaley 
Khan be released. The Court differing with the assessors finds 
that Bhoora and Munee are guiity of the offence specified in the 
charge, namely, that Bhoora and Munee have committed the 
offence of being generally concerned in a robbery with hurt, 
have thereby committed an offence punishable under Section 
894 of the Indian Penal Code; and the Court directs that the 
said Bhoora, son of Sahoo, and Munee, son of Buddey, be each 
imprisoned rigorously for five years." 

By the Court. 

Mr. J. H. Batten. — Appeal of Bhoora and Munee sen- 
tenced by Sessions Judge of Bareilly each to five years' rigor- 
ous imprisonment under Section 394. In my opinion the con- 
viction cannot be sustained in this case. The Magistrate 
committed the prisoners under Section 397, Indian Penal Code, 
the purport of which is to fix a minimum of punishment for 
persons using a deadly weapon in a robbery. The Sessions 
Judge, prdperiy enough, altered the charge to one for voluntari- 
ly causing hurt in committing robbery under Section 394, the 
maximum punishment for which is transportation for life; but I 
cannot discover in the record that the prisoners were ever put 
on their trial under Section 394. The original charge was only 
explained to them^ As, however, these prisoners have only 
been sentenced to five years' rigorous imprisonment, it is a 
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qaestion whether the flaw in the Session Judge's proecedings has 
injared them. In regard to the merits, I observe that the only 
person recognized as present at the attack has been acquitted. 
The appellants were never recognized. 

They have been convicted on Police evidence, because they 
pointed out certain property to the Police. This is a very 
diflferent thing from voluntarily causing grievous hurt in a 
robbery ! 

Strange to say, the owners of the robbed property were 
never called upon by the Sessions Judge to state that the pro« 
perty found by the appellants was theirs. As far as the record 
shews, I have no reason for knowing that the salt and sugar 
were on the Sessions Judge's table at all ! 

The turban and brass vessel found in Luchmun Singh's house 
were not awarded to the prosecutors, but were restored to 
Luchmun Singh, who was acquitted. 

If the prisoners had been tried and convicted for possessing 
stolen property, or for being bad characters, the case would be 
different. But as the Sessions Court Record stands, I fail 
to find evidence of their voluntarily causing hurt in com- 
mitting a robbery, and being generally (!) concerned in such 
robbery, and I would recommend their release. 

The case looks very much like one got up by the Police to 
please their saperiors, after a discreditable dacoity. The case 
will be laid before a second Judge. 

Mr. F. B. Pearson. — 1 concur. 



1868. 

Oetobar SO* 

Cam of 

Bhoora and 

another. 



Present: 
A. Boss^ Judffe. 



\ Offg. Extra Judges. 



F. B. Pearson, 
J. H. Batten, 

Government, versus (1) Deenoo, (2) Goburdhun, and (3) 
EiNNOO, (Appellants.) 

Grimb Charged. — Prisoners Nos. 1 and 2. — Robbery. Prison* 
er No. 3. Causiag restoration of property in consideration of 
screening offenders. 

Crime Established. — As charged. 

Committing Officer^ Bai Buldeo Buz, Deputy Magistrate of 
Ghazeepore. 

Tried before Mr. J. B. Best, Officiating Sessions Judge of 
GhazceporC; on the 2lBt July 1862. 
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uo. Ri£MABKS BY THB SESSIONS JuDGE. — *^ The facts io this case are 

October 81. && foilows: — Mussamat Jharya of the Nomeah castey lived 

rj~. with Sheo Sahoy^ aheer, as bis wife. They were residents of 

beenoo and pergunnab Mohnmdabad; but had gone to Nameneah (which 

t wo other a. adjoins Mohumdabad) for the purpose of obtaining work, and 

not be held to were Staying at the house of RamkuUya^ aheer, in the village of 

erthe°offfe!ice Burauda. On the 8th February, Mussumat Jhurya was at work 

deanedinSec- in the field of Mussumat Ramkullya, who also was there with 

PeSai^Vod*e| her SOU Neipal, when the prisoners Deenoo, aA^^-, and Gobur- 

'a^'^^^^h^d ^^^^' aheer, came up and asked where her home was. On her 

oausddtheres- replying that she lived in Mohumdabad, they laid violent hands 

•toien proper^ ^^ ^^^' ^^^ robbed her of a silver husiee (neck ornament) 

ty when there valuc Rs. 10^ a noBe-ring and an armlet, and also of Ba« 

denco of hTs P^®^ 10, which she had in a purse in her waistband. The pri- 

havinflT b a r> soners reside in Burauda, and were recognized by Massumat 

eonTonement Ramkullya and her son, also by Bhookun Bhuvy Buhadoar^ aheer, 

®L*u^^^***^® «^^ Bhujjoo BhuTj the witnesses, who were in their fields ad- 

of the theft, or ... ^*^mL • i j xi_ • a .i. a« 

of hu having joimng. The prisoners made good their escape at the time, 
Je^toriSlon^of ^^^ Mussumat Jhurya^ under the gaidance of her companion 
the property Mussumat Ramkullya, went into the village and sat down cry* 
tUn^oflbTe u^g ^^ ^^^ housc of Ktnnoo, aheer, the elder brother of Deenoo^ 
eoQceaimeut who said that the stolen property should be forthcoming when 
or abandon^ Deenoo and Goberdhun came back. Late at night the property 
"^e^din'^i was accordingly restored, with the exception of a portion of the 
agafnsUheof- nosc ring and the money. That Kirmoo^ aheer^ caused the rer 
part?aM?ie7^ storation of the property specified with the object of putting a 
•d. ^ ' stop to further proceedings, is clearly proved by the testimony 
of Dookhit Doosadh (Goorait of Burauda) as well as by 
that of the other witnesses. It appears that the prose- 
cutrix, not being satisfied, went the same night with Mussamat 
Ramkullya and her husband Sheosuhoy, and reported what had- 
occurred at the c^oon^ of the zemindar, in the neighbonring 
village of Nugsur. Thence a report was sent to the Police, and 
an investigation made, which ended in the Chullan of two of 
the prisoners. Kinnoo appeared afterwards. The defence of 
Deenoo, who was formerly a sepoy, is, that Dookhit has an en- 
mity with him on account of a field. Goburdhun savs, that 
the Darogah wanted 2 Rupees of ghee from him which he 
could not give, and therefore has ohullaned him. Kinnoo says 
he was not there, bat had gone into the Shahabad district ta 
seek a boy to marry his daughter. As regards Deenoo and 
the enmity with Dookhit, the enquiry shews the latter to ha^o 
been any thing but anxioas to prosecate the case. Gobardbaa'^ 
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statement is a manifest falsehood; and as regards EinnoOi it is 1868. 
only proved that he got ont of the way into the Bengal juris- octow ». 
diction, immediately after the occurrence^ as is the fashion in fZITZf 
this part of the country, and afterwards presented himself, dmooo md 
trusting to establish an ** alibi" which is a much approved *^^ ®**»«' 
ofifence in these parts. There is some little discrepancy in the 
evidence as in most cases, but the main points are clearly and 
satisfactorily established including the robbery, not only of the 
huslee, nose-ring, and armlet, but also in the opinion of the 
Court of the money. The Court agreeing with the Asses- 
sors as to the criminality of the parties, finds that Deenoo and 
Ch>burdhun, aheer, are guilty of Uie offence specified in the 
charge, viz^ that they have committed the offence of robbery, 
and thereby committed an offence punishable under Section 
392 of the Indian Penal Code, and the Court sentences the 
said Deenoo and Qoburdhun to transportation for the term of 
seven years. Similarly the Court concurring with the Assessors 
finds that Einnoo, dheer, is guilty of the offence specified in the 
charge, m., causing restoration of the greater portion of the 
property with the object of screening the offenders, and thereby 
committed an offence punishable under Section 214 of the In- 
dian Penal Code, and the Court sentences the said Kinnoo to 
simple imprisonment for four months, and a fine of Rs. 25, or 
further simple imprisonment for two months." 

By the Coxtbt. 

Mr. /• H. Batten. — In my opinion there are no grounds for 
doubting the correctness of the conviction of the appellants. 
The Committing Officer, the Assessors, and the Sessions Judge, 
all concurring in their guilt. The prisoner Kinnoo was impro- 
perly charged by the Magistrate with ^^ expelling Mussumat 
Jhurya from the village" in addition to the proper charge 
under Section 214, Indian Penal Code. But, as Kinnoo is a 
brother of the prisoner Deenoo, and as he himself restored the 
stolen ornaments to the prosecutrix, it is absurd to suppose 
that he did this from any other motive than to save the guilty 
parties from punishment. His own sentence is by no means 
severe. In regard to Deenoo and Qoburdhun, I am of opinion 
that, under all the circumstances of the case, their sentence to 
seven years' transportation is too severe. It is true that they 
liave not attempted to prove their defence on the point that the 
whole case has been got up from the enmity of the Qoorait Doo- 

32 
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CtMOf 

Dmooo tad 
tiro otlitrf. 



M«« khit) but still it is possible that a noonday seizure of ornaments 
October 81. ^^^^ ^ woman^ followed by a restoration of them the same 
eyening, may be attended with cireumstances whieh depriye 
the crime of yery aggravated features. 

I would dismiss the appeal of Einnoo^ but I would reduce 
the sentence on Deenoo and Goburdhun to four years' rigorous 
imprisonment 

The case will be laid before a second Judge. 

The Sessions Judge's notes of evidence are very defectiye, 
especially his note of the evidence of the important witness 
Dookhit Goorait. 

Mr. F. B. Pearson. — I concur in the proposed mitigation of 
the sentence passed on the prisoners Deenoo and Gk>burdhun. 
As regards the prisoner Kinnoo, I am of opinion that^ whether 
or not he may have expected that the restoration of the stolen 
property would prevent a prosecution of his brother Deenoo, 
and of Deenoo^s accomplice Goburdhun, there is no evidence of 
his having bargained for a condonement of their offence by the 
party aggrieved, or having caused the restoration of the pro- 
perty in consideration of that person's concealing the oflTence, 
or not proceeding against the offenders for the purpose of 
bringing them to legal punishment. I would therefore acquit 
the prisoner Kinnoo. The case will be laid before a third Judge. 

Mr. A. Ross. — On the whole, I concur with Mr. Pearson. 
There is no evidence, nor is it asserted by the person robbed 
or by any of the witnesses that the prisoner Kinnoo restored^a 
portion of the stolen property on consideration of the former 
concealing the offence or screening the offenders. On the con- 
trary the witnesses Mussumat RamkuUya and Dookhit Groorait 
say that Kinnoo restored the stolen property on his feeUngs of 
compassion being appealed to. He cannot therefore be held to 
have committed the offence described in Section 214, Indian 
Penal Code. The prisoner Kinnoo is therefore acquitted^ and 
will be released. 
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MISCELLANEOUS CASE- 



PresevU: 

GOVEBKHENT^ verSUS HaHOM&D JaFFEB Khan and RuMZAN Ool^ber S7^ 

Appellants. t- — l 

Oueof 
CbIMB ChABOBD. — Theft. Bom^and 

This case was called for by the Nizamnt Adawlnt under *°^ 
Section 404^ Act XXV of 1861, on an appeal against the orders abstract. 
of the Joint Magistrate and Sessions Jadge of Seharnnpore. a eonTiotion, 

Bemabks by the Sessions Judoe.— ^* Sentenced by the Joint SSTiiJumaat 
Magistrate to two years/ and six months extra iu lien of a fine of uiothar m- 
ofBs. 50^ rigorous imprisonment under Sections 381 and 379 S^tha^on* 
of the Penal Code. proof or db« 




as 

cannot 1 

warrant our punishment^ the order of the Joint Magistrate is in 

many ways opposed to Law. 

<< I have read the eyidence and the defence made by the 
prisoners, and I agree with the Joint Magistrate that the proofs 
are sufficient to convict the appellants. They were seen 
in the compound on the morning in question ; the prisoner 
Jeemoo implicates them ; the witnesses they call to their defence 
are unable to clear them ; Jeemoo and Mahomed Jaffer confessed 
at the Police Station that they saw the money being put into 
the box and the door locked, and that they accompanied their 
master a short way from the house. 

^I see no reason to interfere with the sentence, and therefore 
dismiss the appeal. I remark for the future guidance of the 
Joint Magistrate that the offence of the prisoners Jeemoo and 
Mahomed Jaffer appears to me to be on the evidence of the 
plaintiff, Mr. Hayes, of the nature of house breaking. Section 454, 
and that the sixth way described in the Penal Code^ Section 445 
applies to this case. As it is stated by Mr. Hayes, that the door 
of entrance to the room was forcibly opened, and the leather of 
the trunk cut through to obtain access to the money locked up 
in it,*^ 
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1868. 

October 27. 

Caieof 

Ramsan and 

another* 



Bt the Court. 

Mr. F. B. Pearson. — The qnestion raised in this case is 
whether the evidence on the strength of which Bomzan has 
been convicted is legally snflScient. The evidencCi as stated by 
the Magistrate^ is as follows: — 

^' Jeemoo implicates him and he cannot explain why he is 
^' so implicated. He alleges enmity on Jeemoo's part, but the 
''allegation has completely broken down. It is proved^ and he 
<< admits .himself^ that he was at plaintiff's house just before the 
'^ occurrence. He endeavours to prove that he returned 
'^ immediately to his quarters in the Fort, and that he was 
<' in the Fort at the time when the theft was being committed. 
** But the witnesses whom he calls fail to prove this point : 
'^ and their failure is almost positive proof that his assertion is 
*^ untrue, and that he was actually absent from the Fort at the 
'< time of the theft. These facts, taken in conjunction with 
'' Jeemoo's statement, leave, I think, no reasonable doubt of 
*Uhe prisoner's guilt.'* 

Jeemoo is not a witness; but has been convicted on his 
own confession of the theft to which he states that Bumzan was 
a party. His statement is not admissible as evidence against 
Bumzan; but it has been admitted by the Lower Oourts as such; 
and he has been mainly convicted on the strength of that 
statement. 

The other element of the evidence is the 
petitioner's pleas in defence. But I observe 
' non-proof a very different thing from disproof, 
proof or even disproof of the pleas in defence is a very different 
thing from the proof of the charge. 1 find it.stated in Beaufort, 
page 392, that '^ when the Sessions Judge argued for the convic- 
tion of prisoners from the futility of the defence, the Court 
observed, that attention should always be chiefly and carefully 
directed to the goodness of the evidence for the prosecution ; 
because, if the charge be not fully and satisfactorily establish* 
ed^ it o&atters little how worthless the defence may be." I 
concur in the observation, and considering the evidence against 
the petitioner Bumzan to be legally insufiQcient for his convic- 
tion, would direct his release under Section 404 of the 
Criminal Procedure Code. 
The case will be laid before another Judge. 

Mr. J. H. Batten. — I concur. In my opinion there is no legal 
evidence on which Bumzan could be convicted of theft. A 
warrant for his release will issue. 



non-proof of the 
that not only is 
but that the non- 
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Present : 



R. fifi^SD <'^*«^'*'V £^tra Judges. 



GovEBN&iENTy vcrsus (1) BifiHESHUB Ge£E; (Appellant^) 
(2) LucHicuN Gebb, (3) Bhybo Dyal^ (4) Rahpbbshad Geer^ 
(5) HuKMAN Gebb, and (6) Person Lall. 

Crime Charged. — ^Nos. 1 to 3. Forgery for the purpose of isas. 

cheating. Nos. 4 to 6. — 1st. Forgery for the purpose of cheat- Kq^JJ^, 5^ 

ing. 2nd. Giving false evidence. 

Crime Established — Nos. 1 to 3, as charged; Section 468, (i)SBillheSfinr 

Indian Penal Code. Nos. 1 to 6, — 1st, as charjged. Section 14G j>oer, Appei- 

Indian Penal Code. 2nd, as charged, Section 193, Indian "othe'ri 

Penal Code. amteIct 

Committing Officer, Mr. H. B. Halsey^ Joint Magistrate of — 

nPTiarAa ^^'^ 1 6 n c e 

Tried before Mr. C. Home, Sessions Judge of Benares, on the appoiunt b y 

1 7*U T«l,T IQ^Q " t"C Court of 

1 i th July 186d. 8e««ion a n 

Bemarkb by the Sessiohb Judge.— ''The facts of thb case nuiiea.ontbe 

^ 1, ground of the 

are as lOllOWS :— Insuffioieno Y 

'' On the 19ih June, Mr. Halsey, the Joint Magistrate, after a S'eSf'Je ® on 
lengthened enquiry pnnished Bisheshnr Geer, (No. 1, thepri- which be was 
Boner in this ease) with imprisrajment as principal in a heavy as- uri'^tf^^^ 
aaolt case which happened on the 6tb May 1863. In his defence SP^^®''.^ >". 
before the Courts Ue Uroupht certain documents, to wit, two the iJSUu 
letters purporting to call him to Ahrora, to settle a case by Penal Code. 
pnnchayet, and an ikrmiMmeh relating to the appointmeut of 
the said pnnchuyet. The latter paper was dated a native date 
corresponding with 6th May 1863, and Bampershad Geer pro- 
duced a document which purported to be a decision of the said 
punebayet in which are the names of Luchmun Geer (No.^2, 
prisoner in the case,) and Hunman Geer (No. 5) appear. Per- 
son Loll (No*. 6, prisoner in the case,) was brongbt forward, 
and Bhyro Doobey (No. 3, prisoner in the case) as witness. 

'^ Now in the first place the evidence is rery clear to shew 
that Bisheshur Geer was in the fight and not at Ahrora at the 
time specified, and the deed is not upon a stamped papec 
which is used now for the decision of almost every punchayetA 
especially when the form of an ikramameh was first gond 
through. The object of the absence of stamp paper is^ evi- 
dent. Had it been employed, the date of purchase would have 
betrayed the concoctors. The witnesses brought forward by 
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1863. 



tbc prisoners Iiavc given very contradictory evidence, that pro- 
No?cmbor5. bably somo of them will be tried for giving false evidence, and 
the presence of Bisbeshnr Geer in the village of Hybutporc 
on the 6th May was so clearly established that he never pnt in 
an appeal, that nothing remains bnt to conclnde thnt the docn- 
ments produced to prove an aiibi are forgeries, in the guilt of 
the perpetration of which the whole of the prisoners partiei- 
patc. Under the above cirenmstances I have, considering Bi- 
shcshur Oeer as the most gnilty of the party, sentenced him to 
a more severe panishment than the others^ as recorded in 
colamn 11." 



Cane of 
(I) Hislieshar 
Geer, Appol- 
Innt, nod fire 

others. 



By the Oourt. 

Mr. F. B. Pearson. — Bisbeshnr was charged with having 
committed an assanit in the night of the 6th May last, iu mou- 
zah Hybutpore, zillah Benares, and in defence pleaded an aiUpi^ 
representing that on the date aforesaid he was in monzah Ah- 
rora, zillah Mirzapore. He stated that he had been called 
upon by Luohmnn Geer, Hnnman Geer, Bampershad and Hur- 
narain Geer to arbitrate in a dispnte between them, and filed 
in support of his statement, two letters received from them, 
dated 13th April and 2nd May respectively, and an ikramameh, 
or agreement, to abide by his decision in the matter, executed 
by them on the 6th ftf ay, written by Person Lall, and witnessed 
by Chedee and Bhyro Doobey. The award, which bears the 
date of the next day, was filed by Bampershad, and was also 
written by Person Lall. The two letters above-mentioned 
were said by Bampershad to have been written by Gungaper- 
shad, and to have been sent to Bisbeshnr by the hand of Poo- 
run. With the exception of Gungapershad, all the other par- 
ties who have been named confirm generally Bisheshur's state- 
ment. It was however discredited by the Joint Magistrate, 
who convicted Bisheshur, and sentenced him under the provi- 
sions of Section 323 to a year's rigorous imprisonment, and a 
fine of Bs. 500, or further imprisonment for three months. Not 
content with so doing, he proceeded to charge Bisheshur, Lueh- 
mun Oeer, Bampershad, Hunman Geer, Bhyro Doobey and Per- 
son Lall with the offence specified in Section 468, and Bamper- 
shad, Hunman Geer and Person Lall with that specified ia 
Section 193 of the Indian Penal Code besides. 

The Sessions Judge has found the persons so charged guilty 
on the charges, and has sentenced Bishei^hur to t years' 
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i¥a. 



Casio of 
(1) Hiiiha4liar 
Oeor, Aopel' 
Unt, tiiil Af e 

otUors. 



rigorotiB imprisonmcut and the otbers each to 5 years' rigorous 

imprisoDDicDt nucler Section 468 of the Indian Penal Code, and Norember 5. 
has not passed sentence at all under Section 193. 

Whatever offence may have been committed by the prisoners, 
I am of opinion that they have not committed that specified 
in Section 468, or forgery for the purpose of cheating, in 
advertence to the definition of cheating contained in Section 
415, Indian Tcnal Code. If the ikramameh of the 6th and 
decision of the 7th May are fabrications, and have been falsely 
sworn to be true documents^ the offence would seem to bo that 
for which provision is made in Section 193. 

Looking to the merits of the case, I am of opinion that the 
evidence on which the Lower Courts have relied, is wholly 
insufficient to sustain the conviction of the appellant on the 
eharge either of forgery, or of fabricating false evidence, and 
the severe sentence passed on him by the Court of Session. 
The Joint Magistrate in the exercise of his judgment gave cre- 
dit to the testimony of the witnesses who asserted Bisheshur's 
active participation in the assault on Jugroop Geer and Hunoo- 
man Puri, in preference to that of the witnesses who avouched 
Bisbeshnr's plea. Whether or not he judged well in so doing, 
is not now the question. The question is, whether his grounds 
for discrediting the testimony of the latter^ and the document • 
ary evidence adduced in corroboration of the plea are so in- 
vincibly strong as to warrant a positive conclusion that the 
documents impugned as fabrications are really such. I con- 
ceive those grounds to be quite an inadequate and unsafe basis 
for so grave a conclusion. It is easily supposable that Gunga 
Pershad may have denied knowledge of the letters and arbi- 
tration for fear of what has befallen the appellant's partners 
in misfortune. The Sessions Judge appears to have accepted 
as unquestionable the Joint Magistrate's finding that the 
appellant was concerned in the assault in mouzah Hybutpore, 
and to have been satisfied with a very small amount of evi- 
dence on that point in his own Court. 

I would, in reference to the foregoing observations, annul the 
sentence passed by the Court of Session on the appellant. 
The case will be laid before another Judge. 

Mr, /. H. Batten. — I entirely concur with Mr. Pearson. 
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Government, versus (ixmok Singh. 



1863. 
IfoTcmber 10. 



Case of 
Qunga Sin({h. 

ABBTftACT. 

Sen tonee 
paiMtMl bv the 
v'ourt of Sea- 
f Ion OQ the 
p r 1 i o n or 
appellant, re- 
duced on the 
H^ond of his 
offence i>eiD{C 
not marder, aa 
found by tbat 
Court, bat 
enloable ho- 
micide not 
•mounting to 
■lurder* 



CBi^fE Charged. — Aiding and a1)etting in the murder of 
Slieogolara, Koormee. 

Crime Established. — Ag cliarged. 

Comnjitting Officer, Mr. H. B. Halspy, Joint Magistrate. 

I'ried before Mr. C. Horqe; Sessions Jadge of Benares, on the 
17th July 1863. ' 

Remarks bt the Ses^ioi^s Judoe. — ^^ Assessors baring bees 
duly appointed/ the U9nal question was asked of the prisoner 
who denied the charge laid against him and wished full in- 
quiry to be made. 

"The evidence for the prosecution was taken. The witnesses 
deposed to the joint beating by Ounga Singh and Pnrmeshur 
Lall of Sheogolam; who afterwards died of his wounds iu- 
flicted with the butt end of clubs. They also shew that Gunga 
Singh had a club \ as no less than seven of theip deposed to the 
same fact, I did not deem it necessary to take the evidence of 
Kos. 4, 5 and 8, which was not recorded, it being deemed super- 
fluous. 

''In this case, I am of opinion that the answer of the prisoner 
should be taken under Section 302 of the Indian Penal CodCi 
and not under Section 109, in connection with the same. 

'' It has been shewn in the case that he equally with Purme- 
shur Lall was seen taking away Sbeogolam Singh, that he 
was at that time striking him with feet, fist and the butt end of 
a lathee. It has also been shewn that these blows with the butt 
end of his lathee were given in such apart of the body, that the 
intention of causing such bodily injury as the ofiender knew to 
be likely to cause the death of the person to whom the harm 
was caused may fairly be assumed. Under these circumstances, 
I direct that the answer of the prisoner Gunga Singh be taken 
as a principal in the crime of murder under Seetion 302. 

'^The usual question was again put to him, as to whether he 
was guilty of the charge as amended. He denied, and called 
witnesses to shew that he interfered in the quarrel to protect 
Sheogolam Eoormee. 
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'' An opportunity wiis given to him to addroBS tbe Conrt, which Ma. 
he declined to do. Voftmbtr lo, 

" His two witpesses deposed nrnoh to the same effect, and that cIuTof 
he took no actual part in the beating, aUbongb present. Qnnga singfa. 

'^ The opinion of the Assessors was now taken orally and re- 
corded by the Court. They held that the prisoner was guilty 
of the charge as ^mended, viz : murder of ^heogolam. 

''The Court took tipie to consider its judgment. 

''The Court h^TiQg carefully considered the papers of the 
case, think that it is proved that the prisoner used his lathee 
upon the deceased, from which u^e the deceased came by his 
death. 

''I therefore concur with the opinion of the Assessors, and find 
the prisoner guilty of the murder of 3hepgolam. At the same 
time it does not hold that it would be expedient for justice in 
the present case to carry out the extreme penalty of the law. 
Under Clafise 2, Section 300, the crime fulls under that of mur- 
der. Still in my opinion the intention of taking life was wantr 
ing; although the wounds were administered in such a part as 
to be likely to cause death. On these grounds the following 
sentence has been recorded." 

'' The Court concurring with the Assessors finds^ that Gunga 
Singh is guilty of the offence specified iii the charge, namely 
that Gunga Siogh has committed the offence of murder of Sheo- 
golam Koormee, and has thereby committed an offence punish- 
able under Section 302 of the Indian Penal Code, and the Court 
directs that the said Gunga Singh bo sentenced to transportation 
for life." 

By THE Court. 

Mr. /. H. Batten. — In favor of the appellant, prisoner, it is 
to be observed that the Committing Officer on the evidence 
before him considered that Gunga Siugh was not the cause of 
Sheogolam's death, because the witnesses state, he was not arm- 
ed with a lathee. The Medical evidence shews that the deceased 
died from the effects of being punched on the chest with a 
lathee. 

The Sessions Judge^ also, finds (notwithstanding his alter- 
ation of the charge from abetment of murder, to murder) that 
'' the intention of taking life was wanting, although the wounds 
were administered in such a part as to be likely to cause death.'' 
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November 10. 
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Tliis iodki very like a conviction nnder Section 304^ rattier 
than of Section 302. But, on the other hand^ the fatal assaait 
in this caec cannot be brought nnder any one of the Jive excep- 
tions named in Section 300, Indian Penal Code. 

The qnestion remains whether the offence of which appel- 
lant prisoner is guilty falls within any of the f(mr condiilont 
necessary to constitute murderi contained in the same Section 
300. As far as the sentence is concerned, the qnestion raised by 
tlio Sessions Judge of whether the prisoner committed murder 
or abetment of murder is of no importance ; for, if the prisoner 
committed any offence of abetment at all, the death of bheo- 
golam followed on his abetment, and he was also present at 
the offence, and therefore his punishment by Law would be the 
same as that for the offence abetted. 

Did then, the prisoner Ounga Singh know that the act of * 
punching Sheogolam with the butt end of a fathee was so 
imminently dangerous that it would in all probability cause 
death or such bodily injury as was likely to cause death ? If 
he did, then his offence falls under condition 4th of Bectiuu 
300. The Sessions Judge convicts the prisoner under condi- 
tion 2 of that Section, viz : that the oflbnce was committed with 
the intention of causing such bodily injury as the offender knew 
to be likely to cause the death of the person to whom the harm 
was caused. But, then, this finding is somewhat opposed to the 
Session Judge's own opinion above quoted. 

In my own opinion, this case is a diflScult one. While rejecting 
the prisoner's pica that he was only present Mapacl^cator 
and not as an abettor of any offence, I still do not consider 
that he has committed cither the offence of murder, or of abet- 
ting murder, and under the final clause of Section 420, Criminal 
Frocednre Code, and in the spirit of the rulings contained in 
Circular Order of this Court ISo. 25, dated 18th September 18G3, 
1 wonld consider that the prisoner has committed an offence 
punishable under the latter clause of Section 304, Indian Penal 
Code, and I would reduce his punishment from transportation 
for life to imprisonment in transportation (under that Section 
and Section 50) for ten years. 

The case will be laid before a second Judge. 
Afr. F. B. Pearson. — I concur in the proposed reduction of 
the punishment awarded to the prisoner, appellant, on the 
ground of his offence being not murder, but culpable homicide 
not amounting to murder. 
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Present : 

W. Wynyaud, Judge. 

Government, versus Buldeo Dass, (Appellant) 

Crime Charged. — Ist, Forging a valuable secority on or wd. 
before 8th April 1863. 2nd. Committing forgery for the parpose No?6mbor is. 
of cheating on or before 8th April 1863. 3rd. Committing for- ^CT" 
gery on or before 8th April 1863. 4th. Fraudnlently and disho- nuideoDu*, 
nestly nsing as genuine a forged document on or before 8th Appelant . 
April 1863. 5th. Cheating and thereby dishonestly inducing the abstract. 
delivery cf property on or before 8th April 1863. 6th. Cheating hcI~ that 
with knowledge that wrongful loss might be thereby caused to tiie evidenoe 
a person whose interest he was bound to protect on or before tdarbofora^ 
8th April 1863. 7th. Cheating on or before 8th April 1863. Court of 8e|. 

Crime Established. — 1st, 4th| and 5th Connts. As charged. He^t^for con- 
Sections 467, 471 and 420. tUttth2%S!j 

Committing 0£Scer — Mr. Dnthoit, Assistant Magistrate, with in appeal a?e 
powers of a Magistrate. "^S^^^x^ 

Tried before Mr. H. Fane, Sessions Judge of Mirzapoor, on fer^ce with 
the 28th July 1863. tt.^'hV^ el 

Bemabks by the Sessions Judge. — ''The particulars of this ^^^^^!^i 
case are thus correctly given in the Calendar of commitment. of%hoT^e: 
'* On the 8th April 1863, the bill of exchange which is ^»«'^ •fi^ 
mentioned as No. 4, in column 8 of the Calendar, was 
negociated at the Bank by Buldeo Dass, the accused. In an 
English dress, the bill in question runs as follows:— 

Calcutta, 6th April 1863. 

At 51 days afterdate pay to the order of Ramput Dass, Bagh 
Mull and Co., the sum of Bs. Five thousand for value received. 

(Sd.) Sewaram Ramrikh Dass, 

To 

Sewaram Buldeo Dass, 

Mirzapore, 
Pay to order of Buldeo Dass Chutterbhoj Dass. 

(Sd.) Ramput Dass, Bagh Mull. 

The bill was received as genuine by the Agent of the Bank 
of Bengal, was discounted by him as genuine for Rs. 
4,953-15-7, and was consigned by him to his bill case there to 
await its arrival at maturity. On the 20th May, the forgery, 
which forms the subject of Calendar No. 28, was discovered, 
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1368. and Mr. Moultrie's saspicion at to the genaineness of his other 
Voynet 18 ^^^^^ having been aroused, he took out his bill case, and shew- 

' ing them to Buldeo, one by one, the bills which he had brought 

BJidSSoaai, to thc Bank for discount, asked him if they were genuine. 
Appellant ' Among others was the bill which is the subject of the present 
charge. The accused carefully examined it, and declared that 
he knew the signature of thc acceptors well, and that it was 
a genuine document. Mr. Moultrie then called his under 
Treasurer Manickram, and directed him to take the bills rouud 
to their acceptors, and inquire whether they were genuine or 
forged. Scarcely had Manickram left the room than Buldeo 
confessed that he had fraudulently discounted the bill which 
forms exhibit No. 4 of column 8 of the Calendar, and that he 
had written with his own hand the acceptance of it of Sewa- 
ram Buldeo Dass. Mr. Moultrie told Buldeo to take up the bill 
at once, and he did so. On the 26th May, the date upon whicli 
the bill fell due, it was presented to Sewaram Buldeo Dass, the 
alleged acceptors, and was returned by them with a rerbal 
message that it had not been drawn or accepted by them, or 
their correspondents." 

'^ The following is an abstract of the evidence in this case : 
Mr. 0. W. Moultrie, Agent of the Bank of Bengal at Mirza* 
pore deposes: ' On the 20th May having reason to suspect that 
a bill, purporting to be accepted by Sewaram Buldeo Dass, was 
a forgery, I showed it to the prisoner Buldeo, and asked him 
whether it was genuine, he said that it was. The bill, that I 
refer to is the one now before the Court, and bearing the 
Bank's No, 2-127, I then called my Assistant Treasurer and 
ordered him to take it to the oiBce of Sewaram Buldeo Dass foe 
verification of their signature. Scarcely had he left the room 
when the prisoner admitted that the bill had been forged by 
him, and asked my forgiveness. I asked him to send lor the 
money, and to take up the bill. He did so, and paid the amount 
of it. By forging Sewaram Buldeo Dass' acceptance he frandu- 
dulently obtained Rs 4,953-15-7 from the Bank. Had he 
(Buldeo) been the sola obligant of the bill, a much higher rate 
of interest would have been charged, and he would not have 
got so much money for the bill. Exhibit No. 2 is a voucher 
dewing tho prinoner'a receipt for the proeeeda of ^^ biU dis- 
oaintei" No. 3487, abo?e referred to.' 

*' MiPnag Lalli head of the firm gf Sewaram Buldeo Dass of 
Kiraapore and SewarAm Kamrikb of Qaloutta, deposesi, ' I 
mJ9V sw^ \\w prieoMr pornOiiioQ to araw a MU fyr d^OOa 
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Rupees in the name of my Calcntta firm, nor did I give him 
leave to draw the bill now shown to me in Coart, dated By- 
sakh Buddee 2, Sumbat 1920, (6th April 18G3,) and purporting 
to be drawn by Sewarara RamtikhDass of Calcutta on Sewaram 
Buldeo Dass of Mirzapoor for 5,000 Rupees, nor did I write the 
acceptance, nor did any one connected with my Mirzapore 
firm. I never gave the prisoner permission to draw bills in 
the name of my firm. I cannot say whether any of my partners 
did so or not. It is not usual for Mahajuns to draw bills in 
the name of other firms without leave. This hoondee is not 
entered in my book ; it would have been had I accepted it. TIm 
prisoner has done business for me. I have not lost any thing in 
this bill. The prisoner is respectable and has a large business.' 

^'Ramruttun, head gomashta of the firm of Sewaram Buldeo 
Dass at Mirzapoor deposes : ' The bill shown to me by the 
Court was not written by the Calcutta gomashta of our firm. 
Had it been drawn by him and accepted by the Mirzapore firm, 
it would have been entered in our books. It is not entered in 
our books. Our firm has had extensive dealings with prisoner, 
and has never sufiered any loss through him.' 

^'The prisoner makes the following defence through his 
Attorney : 

'I have not committed forgery, as I drew the bill which I am 
charged with having forged, with the permission of Munnoo 
Lall, the head of the firm of Sewaram Buldeo Dass. Munnoo Lall, 
for whom I have done a large amount of business, has denied 
having given me permission to draw bills in his name from 
fear of being punished for participation in the ofifence with 
which I am charged. I have had Munnoo Lai's permission to 
draw bills in the name of his firms about a year and a half, 
but this is the only one I have drawn in the name of his firm. 
I wrote the bill on Bysakh Buddee 2 (6th April 1863) and wrote 
the acceptance and endorsed it to the Bank on the day that I 
sold it to the Bank. I wrote the endorsement purporting to be 
that Ramput Dass, Bagh Mull with their permission.' 

'' Eleven witnesses for the defence depose to prisoner's respect- 
ability^ and to bis having a large business as a merchant and 
broker. Baijnath deposes that he has given the prisoner per- 
mission to draw bills on his firms in Calcutta. 

''At the close of the trial the prisoner's attorney made the 
following statement. 'My client is charged with forgery; I 
admit that he has not given sufficient proof of his having 
obtained the permission of the firm of Sewaram Buldeo Dass to 

34 
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1868. draw bills in tbeir name. I beg that tbe Court will before 
Ko?tait^i8 decidiog tbe question of the prisoner's guilt or innoeenee con* 

- — * sider Sections 81, 71, 72 and 63 of the Penal Code.' 
BnidM DtM, ** The assessors give an unanimous verdict of guilty of the 
AppeUtat. third charge only, I. e. of '* committing forgery." 

'^ I consider that the olfenoe of forging a valuable security, of 
fraudulently and dishonestly using as genuine a forged docu- 
ment, and of cheating and thereby ^honestly iududng the 
delivery of property, are proved. 

*^ The prisoner admits that he wrote the Bill ol Exchange for 
Bs. 5,000, purporting to be drawn by the Calcutta firm of Sewa- 
ram Buldeo Dass, and that he is unable to adduce proof that be 
had the permission of that firm to draw it. That the document 
is a ** valuable security'' there can be no doubt from its beiug a 
Bill of Exchange. That it is a ** false'' document is equally cer- 
tain, for it purports to be a Bill of Exchange drawn by Sewa- 
ram Bamrikh Dass, payable to Bamput Dass, Bagb Mull, both 
Calcutta firms, and endorsed by the latter firm in favor of the 
prisoner's firm at Mirzapore, and accepted by the Mirxapore 
firm of Sewaram Buldeo Dass, whereas the prisoner admits that 
he wrote the whole, including the endorsement of Bamput Dass, 
Bagh Mull, and acceptance of Sewaram Buldeo Dass. Munnoo 
Lull, the head of the latter firm, deposes that he did not accept 
the bill, and that it was not drawn by his firm. The pri- 
soner has failed to prove that he had the authority of any 
of the above firms to draw or accept bills in their names. Had 
he received their authority he would have cited members of 
those firms to prove it, and it may therefore be assumed that 
he knew, when he drew and endorsed the bill, that he had not 
the authority of the firms whose names he wrote on it. The 
guilty intention of the prisoner is shown by his having nego- 
ciated the bill at the Bank, and having caused the manager of 
the Bank to '^part with property" to the amount of 
Bs. 4,953-15-7 at a lower rate of discount than he would have 
done had the prisoner himself drawn the bill in his own name 
or been the only obligant of it. 

'' That the prisoner has ^fraudulently and dishonestly" used 
as genuine a document which he knew to be forged, is also 
I consider fully established. 

'^ The prisoner admits that he drew the bill in the name of Sewa- 
ram Bamrikh Dass, and must therefore have known that it was a 
forgery. That he used it ''as genuine" is proved by tbe evi- 
dence of Mr. Moultrie and by the Bank voucher for the payment 
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of the money to tbe prisoner by whom it is signed. That the 
doenment was '^ frandnlently'' used as genuine by the prisoner 
is elear, for by presenting to the Agent of the Bank of Bengal 
a bill which purported to be drawn by a respectable Calcutta 
firm on its Mirzapoor house, and to bear the acceptance of ano- 
ther well known firm, he obtained from the Bank a larger sum 
of money than he would have done had the bill been drawn 
in his own name. This is proved by the evidence of Mr. Moul- 
trie, and also be presumed from the prisoner drawing the bill 
in the name of another firm and not of his own. That the 
prisoner used the document ^' dishonestly *' is also manifest, for he 
caused wrongful gain to himself by obtaining from the Bank on 
a forged bill money ta which he was not legally entitled, and 
at a lower rate of interest than he would have obtained it, had 
the bill been drawn by himself. 

'<I consider that the offence of ''cheating and thereby dis- 
honestly inducing the delivery of property" is also proved 
against the prisoner; for the prisoner by presenting to the 
Bank Manager a Bill purporting to be drawn and accepted by 
respectable firms, bat which was not really drawn or accepted 
by those firms, certainly deceived that gentleman, and there- 
by induced him to deliver to him Rs. 4,953-15-7, which sum 
that gentleman would not have delivered to him had he known 
that the bill had not been drawn and accepted by the persons 
by whom it purported to have been drawn and accepted. That 
the prisoner '' fraudulently and dishonestly induced the delivery 
of property "to himself is evident, as he intentionally defraud- 
ed the BanJL of money wbich, or, at all eveuts, part of which 
be would not have obtained had he not deceived the Manager 
by presenting a forged bill with a forged acceptance purporting 
to be drawn and accepted by respectable firms. The wrong- 
ful gain obtained by the prisoner has been referred to above, 
and in thus causing wrongful gain to himself, he has acted 
"dishonestly." 

'' The Court differing from the assessors finds that Buldeo Dass, 
■on of Bamput Dass, is guilty of the following offences specified 
in the charge, namely, that Buldeo Dass, son of Ramput Dass, has 
committed the offences of forging a valuable security, of fraudu- 
lently and dishonestly using as genuine a forged document, 
and of cheating and thereby dishonestly inducing the delivery 
of property, and has thereby committed offences punishable 
under Sections 467, 471 and 420, respectively, of the Indian 
Penal Code, and the Court directs that tbe said Buldeo DasS; son 
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1868. of Raioput Dass, undergo two years' rigorous imprisonment for 
NoTfmber 18. ^^e first, two years' rigorous imprisonment for the second, and 

' ^^ one year's rigorous imprisonment for the third, of the aboye- 

huXdeoUtiuB, mentioned offences." 

AppeUttiit. 

By the Court, 

The Sessions Judge of Mirzapore has found the appellant 
guilty in this case of the offences described in Sections 
467, 471 and 420 of the Indian Penal Code, and has sentenced 
biro to rigorous imprisonment for five years for the three offen- 
ces. 

Buldeo Dass has appealed and urges-^ 

I. — That the evidence is insufficient for conyiction. 

IL — That no proper enquiry has been made into the custom 
of the Mirzapore Bankers of writing Hoondees and accounting 
for them in their own books and with their correspondents. 

III. — The appellant did not confess the charge. The amount 
of the hoondee and 10,00() Rs. more, were at once paid into 
the Bank, to satisfy the Agent, and this fact is a proof of the 
respectability of the appellant^ and not that he is a criminal. 

IV AKD y. — Relate to the respectability and large money 
dealings of the appellant. 

YI. — The deposition of Baijnath Dass proves the appellant's 
innocence, and as Muthra Dass, one of his witnesses, has been 
imprisoned, this proof should be held sufficient. 

YII. — When the amount of the Hoondee was paid on the 20th 
Hay, the sending it to Sewaram Buldeo Dass on the 26th 
May, was done with a view to ruin the appellant. 

VIII.— There is no proof of loss to the Bank, nor of gain to 
the appellant by this transaction. 

IX. — Contains a request that enquiry may now be made as to 
whether or no Sewaram Buldeo Dass gave him authority to act 
as he did. 

I am of opinion that the evidence is quite sufficient for con- 
viction, and that the charges are fully brought home to the pri- 
soner. With regard to the custom of the Bankers at Mirzapore, 
or elsewhere, it is clear and well known. The Assessors on the 
trial were person.^ well acquainted with the banking customs of 
Mirzapore ; two of them, I believe, are bankers of that city and 
it was in the power of the defendant to produce any proof 
which he thought proper before the Court of Session. That 
he did not do so cannot be arged here as a ground of appeal. 
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Srd.^The appellant states that lie made no eonfession. He isn. 
admits that the hoondee was not written in Calentta; that he NoTember 18. 
wrote the endorsement of Ramput Bhag Mull ; and that he on cT^ 
demand, and before the hoondee was due, paid the amount of fiuideToMt, 
the hoondee and Rs. 1 0,000 more into the Bank. ApptiUnt 

4ih and 5ih. — That the appellant had large money dealings 
is not denied. 

6th — Bay nath's evidenee in no way clears the appellant Had 
he said that the prisoner was authorized to write the name of 
Sewaram Buldeo Dass on the hoondee, it might have been 
another matter, bnt his evidence distinctly proves that the ap- 
pellant exceeded his powers. In his deposition, he states some 
facts which are not in the Judge's memo : of evidence. He says, 
I once allowed Baldeo Dass to draw on my Calcutta house to 
any extent he liked. He had dealings amounting to lacs of 
Rupees. On one occasion Mr. Moultrie said to Buldeo Dass 
procure a hoondee for Rs. 20,000 on Mirzapore from your 
correspondent agent (Arthya.) 

He wrote for a hoondee of Rs. 20,000. In reply he re- 
ceived one for Rs. 17,500 which the defendant made over 
to the Bank, and Mr. Moultrie gave a cheque for the amount 
which went to Calcutta. My Calcutta Oomashta sent the 
hoondee payable bv Ramput Bagh MulFs kothee. There was 
.neither ^'bhejee" nor ^^baychee" written on it. 

When it arrived, Buldeo wrote on it, Buldeo Dass Chuttur- 
bhoj sent for this hoondee for 6. W. Mouitrie, the agent to the 
Bengal Bank ^Uoharay muddhay" payable by you. If there had 
been any loss on account of that hoondee, the bank would have 
suffered. All this proves that if Buldeo had wanted money ho 
might have written hoondees on Calcutta, and they would havo 
been cashed there, but there is nothing to shew that ho was 
authorized to give receipts for hoondees payable to other firms, 
and collect the money. Had Buldeo been the middle man iu 
this case, as in the case referred to by Jumna Dass, he would 
have signed here as there. Buldeo Dass admits that the endorse- 
ment in his favor is not Ramput Bagh Mull's, and Bijnath no 
where admits that to be correct. I consider that the evidence 
of this witness so far from clearing Buldeo Dass is strongly 
asrainst him. 

' 7^^.— On the 20th May, security was demanded and paid by 
Buldeo Dass. On the 26th May, the hoondee was payable. Ou 
that day Sewaram and Buldeo Dass were called on. When they 
did not give a clear straightforward answeri then a request 
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was sent, that they might be sniniiioned. There appears no- 
thiBg harsh or extraordinary in this, eoosidering the nature of 
the cases which were being enquired into. 

The proof of loss to the bank is clearly set forth in the lacid 
decision of the Judge. And as i consider the enquiry to have 
been most fall and satisfactory, and, as above stated, that the 
evidence fally warrants the conviction, I affirm the decision of 
the Court below and dimiss the appeal. 
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Present : 

W. Wtnyard, Judge. 

P. B. Pearson, Ojffg. Extra Jndge. 

Government, versus Jowahir Eahar, Constable. 

Crime Charged. — •Dishonestly receiving stolen property igas. 
knowing it to be stolen, Section 411 of the Indian Penal Code. — '- 
Committing Officer, Mr. C. Robertson, Joint Magistrate of ^^^^f^^- 

Kirwee. Case of 

Tried before Mr. £. J. Boldero, Sessions Judge of Patteh- iH^ 

pore. Constable. 

Remarks by the Sessions Judge.. — *^ The prisoner pleads abstract. 
guilty. SeTT" 

^' The stolen property was found in his house. mi%at^° in 

" The Assessors give a verdict of guilty. Sf?lS2^e r '• 

'' The Court concurring with the Assessors finds that Jowahir is eo£res • i o'm 
guilty of the offence specified in the charge, namely, that Jowa- tio^*fl^ 
bir has committed the offence of dishonestly receiving stolen ^^^^^ ^ * ' 
property, knowing it to be stolen, and has thereby committed an ©f i^ ^^ 
offence punishable under Section 411 of the Indian Penal Code, 
and as he has been connected in another case of the same nature, 
the Court directs that the said Jowahir be imprisoned with 
rigour in transportation under Section 59 of the Indian Penal 
Code for 14 years. " 

By the Court. 

Mr. W. Wynyard.^-1 sent for case No. 43, the second case 
relating to Jowahir, when I heard Ouhbur's appeal No. 42. 

In that case the Judge admits that there is no evidence to 
prove that the prisoners took the box away, but still finds them 
guilty of theft. 

All that is proved against Jowahir in that case, is, that he is 
guilty of the offence of abetment of the offence of lurking- 
house trespass by night in order to the commission of theft, 
and dishonestly retaining stolen property, knowing it to be 
stolen. These are offences punishable under Sections 109,457, 
and 411 of the Indian Penal Code, with transportation for 14 
and three years. 

35 
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He 18 also guilty in ca9e No. 43 by his own confession of dis- 
honestly retaining stolen property, knowing it to have been 
stolen, for which he is also liable to fhree years' imprisonment. 

The Jadge has sentenced this prisoner in case No. 43, to the 
same punishment that he has inflicted in case No. 42, on Oak- 
bur and Bamgholam, viz., transportation for fourteen years. 
The Judge could not under Section 46, Criminal Procedure 
Code, have punished these prisoners more severely if they bad 
not confessed. 

There is nothing but Jowahir's confession to prove that he 
was guilty of the same heinous offence, abetment of lurking- 
house trespass by night in order to the commission of theft. 
But I think that by his own showing he is guilty of the abet- 
ment and dishonestly retaining stolen property, knowing it to 
be stolen, in this case, and of the offence of dishonestly retaining 
stolen property, knowing it to be stolen, in the other case. But 
in consideration of his having confessed, I would not punisb 
him to the full extent warranted by the law, m., with fourteeu 
years transportation; considering however that he is a constable, 
and with reference to the punishment passed on Ouhbur in this 
case, I would mitigate his sentence in this case to transportation 
for seven years, viz., 6 years for the abetment of lurking house 
trespass and two years under Section 411 ; and I would in case 
No. 43, sentence him to rigorous imprisonment for two years. 
This imprisonment to commence at the expiration of the term 
of the sentence of transportation. 

The attention of the Judge will be called to tbe Circular 
Order of this Court No. Undated 21st April 1863, which he has 
totally disregarded in his sentences in these cases. 

The case will be laid before another Judge. 

Mr. F. B. Pearson. — I concur. 
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Preseni : 

w: ^^ ) ^- 

J. H. BatteN; Offg. Extra Judge. 

GovERNMBKTy versus BuLDBO Da8S| {Appellant.) 

Crime Chabged.—] St. Foiging a valnable secnritj on or 
before 8th April 1863. 2nd.— Committing forgery for the pur- 
pose of cheating on or before 8th April 1863. 3r(I.— Committing De cember s, 
forgery on or before 8th April 1863. 4th.— Fraudnlently and cm of 
dishonestly nsing as genuine a forged document, 8th April ^p^uj^^ 
1863. 5tb. — Cheating and thereby dishonestly inducing the — — 
delivery of property, 8th April 1863. 6th.— Cheating with know- ^»^^' 
ledge that wrongful loss might be thereby caused to a person Held hj a 
whose interest he was bound to protect, 8th April 1863. 7th.— Se S5t Mn 
Cheating, 8th April 1863. ^^^^^^^t' 

Crihb Established.- 1st, 4th and 5tb Counts.— As charged, ^ri^^aehum 
Sections 467, 471 and 420. ISWnlt 

Committing Officer, Mr. W. Duthoit, Assistant with powers absolutely ne- 
of Magistrate, of Mirzapore. thfdJjmSSt 

Tried before Mr. H. Fane, Sessions Judge of Mirzapore, on said to be /<»• 
the 20th July 1863. ??liS^d^^i; 

Remarks by the Sessions Judge. — ^ The particulars of this J^i^iJ;^^® 
case are thus htiefLj and correctly detailed by the Assistant the ^^aooaawi 
Magistrate in his Calendar of Commitment, On the 8th April K^^fSf ttS 
1863, the Bill of Exchange which is the subject of the present existence of 
charge, was negociated at the Bank of Bengal by Buldeo Dass, ^J^ieu. ^^^"^^^ 
the accused, through whom, as broker, most of the bill trans* 
actions of the Bank, since its establishment here, had been 
effected. The following represents, in an English dress, the 
bill in question : — 

Calcutta, 
28th March 1863. 

At 51 days after date pay to the order of Bamput Dass, Bagh 
Mull and Co., the sum of Rupees Two Thousand Five Hundred for 
value received. 

^ (Sd.) Jumna Dass, Bamdyal & Co., 

Jumna Dass, Bhola Bam and Co., 

Mirzapore. 
Pay to order of Buldeo Dass, Chutturbhoj Dass. 

(Sd.) Bamput Dass, Bhag Mull & Co. 
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^* " The bill was received as genuine by the Agent of the Bank 

Decembers, of Bengal, No. 1, and was discounted by him as sach for Ss. 

^^^T^f 2,480-13.2. On the 18th May, the day on which the bill arrived 

Baideo Dass, at maturity, Rs. 2,500 were paid into the Bank on account of it 

ppeUant j^y ^^^ Muthura, who would seem to have been a kind of banger 

on of Buldeo's, and the accused himself. The payment was 

made as from Jumna Dass, Bholaram, the acceptors, and the 

cancelled bill was returned to Buldeo. 

'^ Thus far nothing had occurred to attract suspicion, for Bul- 
deo's agency was so frequently employed between the Bank 
and the Mahajuns of the bazaar, that there was nothing remark- 
able in his accompanying the man who brought the money to 
meet the bill, or in his taking the latter away after it bad been 
cancelled. But in the evening of the 18th Hay, Gungaram 
and Goorchurn, witnesses Kos. 5 and 6 brokers, who had for- 
merly been employed by Jumna Dass, Bholaram, went to Jumna 
Dass, witness No. 3, (who is the proprietor of the firm) stated 
what bad occurred, and upbraided him with having given Bnl- 
deo a preference over themselves. Jumna Lass declared that he 
had had no bill transactions with the Bank for some time past/ 
said there must have been some mistake, and asked them to 
ascertain for him the particulars of the supposed transaction. 
^^ On the 19th May, witnesses Kos. 5 and 6, brought Jumna 
Dass' proof of the truth of their statements of the day before in 
the shape of a '^ rookka'' from the Bank Treasurer. 

** On the 20th, Jumna Dass sent his servant, Toolsee, witness 
No. 7, to the Bank with a message that the bill which purport- 
ed to have been accepted by his firm, had not really been so 
and that he had had nothing to do with meeting the bill on its 
arrival at maturity. The accused would seem to have discover- 
ed Toolsee's errand, and to have gone at once to Jumna Dass 
and begged him to hush the matter up. While they were talk- 
ing, but not until Jumna Dass had gone so far as to send to 
recall Toolsee, Ramzan Ehan, witness No. 9, Mr. Moultrie's 
coachman, who had been sent by his master to summon Jumna 
Dass to the Bank, arrived. Jumna Dass went with him to the 
Bank, and there confirmed the message he had sent Toolsee to 
deliver, and on being requested to place his denial of any 
knowledge of the transaction in writing, did so. Mr. Moultrie 
then called in Buldeo, who was now at the Bank, and charged 
him with the fraud. Buldeo at once admitted his guilt, and on 
being asked where the forged bill was, said that it was in his 
possessiouiand pretended to send a man for it. 
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'^ That the above facts are established by the evidence of the 
witnesses is shown by the following abstract of their deposi- 
tions ; — 

'^Mr. G. W. Monltrie, Agent of the Branch Bank of Bengal at 
Mirzapore^ deposes that the prisoner Bnldeo Dass negociated at 
the Bank a hoondee or bill for Bs. 2,5009 payable at 51 days' 
sight, dated the 28th March 1863, purporting to be drawn by 
the firm of Jumna Dass, Bamdyal of Calcutta, on their Mirzaporo 
house of Jumna Dass, Bholaram. and to be endorsed by the pri** 
Boner's firm, Buldeo Dass, Chutturbhoj Dass, and that on the faith 
of the credit of the several names on it the bill was discounted 
by the Bank at the rate of 7 per cent, per annum. Mr. Moul- 
trie states that had the prisoner been the sole obligant of the 
bill, the bill would not have been discounted by the Bank, or 
at all events, if it had been discounted, a much higher rate of 
discount would have been charged. On the 20th May, in con- 
sequence of having received information from a servant of the 
firm of Jumna Dass, Bholaram, that the above bill, which had 
matured and been paid on the 18th May, had not really been 
accepted and paid by the firm of Jumna Dass, Bholaram, whose 
acceptance it purported to bear, I sent one of my servants to re- 
quest the attendance at the Bank of a member of the firm. Jum- 
na Dass, the head of the firm came and denied that his firm had 
accepted or paid the amount of the bill. The prisoner Bul- 
deo Dass, who had discounted the bill, was then sent for and 
asked by witness, whether he had forged the bill, and whether 
it was in his possession, to both of which queries be replied 
in the affirmative, and promised to send a man for tbe bill. I 
then showed the prisoner all the outstanding bills which he 
had brongnt to the Bank for discount, and asked him whether 
they were all genuine, and prisoner after looking at them all said 
that they were genuine. The Assistant Treasurer was then di- 
rected to take the bills to the accepting firms for verification, 
when the prisoner admitted that he had forged one of the bills 
which had just been shown to him, and which he had sworn was 
genuiue. On cross-examination by the prisoner witness stat- 
ed that the prisoner had negociated at the Bank certainly 
lakhs of rupees worth of bills endorsed by himself, but not a 
lakh worth of bills draim by himself, the latter being chiefly 
on Benares on demand or at short dates. The witness verifies 
the Bank voucher, dated 8th April 1863, of the payment to the 
prisoner of Rs. 2,480-12-3, on account of the bill for Bs. 2,500, 
referred to in the first part of his evidence. 



1888. 

Deeemberd. 

Case of 

Baldeo Dass, 

Appellant. 



Digitized by VjOOQ IC 



1868. 

OecemberS. 

Case of 

Baldeo l>aM, 

AppelUut. 



216 

''Baijnath^ the Bank Treasurer, deposes tbat od the 18tb May, 
the pri^ner came with a person named Muthnra, and paid into 
the Bank 5 ' toras ' or sealed bags containing Bs. 2,498, and 
2 Ks. besides, being the amount of a hoondee drawn on Jnmna 
Dass, Bholaram of Mirzapore by their Calcutta firm. The money 
was brought by Muthura but was paid into the Bank by the 
prisoner Buldeo, who receiwi the '^ArAo/r/ia" or cancelled bilL 
Witness states that he saw the bill ; it was for Rs. 2,500, and 
purported to be drawn by Jumna Uass, Calcutta firm of Jumna 
Dass, Ramdya! on his Mirzapore firm of Jumna Dass, Bholaram, 
and was payable to Ramput Dass, Bagh Mull. Witness further de- 
poses that the voucher exhibit No. 10, for the amount of the bill 
for Rs. 2,500 purportirg to be drawn by Jumna Dass, Bam- 
dyal minus Rs. 19-12-10 discount, was signed by the prisoner. 
Also that prisoner has sold lakh:^ of rupees worth of bills to 
the Bank, and that he has seen Muthura, the person who ac- 
companied the prisoner with the money for the payment of the 
bill for Rs. 2,500, running along with and holding on to the 
prisoner's ekka. 

^^Jumna Dass, proprietor of the firm of Jumna Dass, Ramdyal 
in Calcutta, and of the firm of Jnmna Dass, Bholaram in Mirza- 
pore, denies that his Calcutta firm drew, or that his Mirzapore 
firm accepted a bill for Rs. 2,500, dated Chait Soodee 9th, 
Sumbut 1920, (28th March 1863) and payable to Bamput 
Dass, Bagh Mull. He states that on Jeith Soodee (18th May) 
Gunga Ram and Goorchnrn brokers, came to him and complain- 
ed of his having taken Bank bills through other brokers and not 
through them, and said that Hs. 2,500 had been paid into the 
Bank by him that day. On his denying that he had had any 
thing to do with the bill referred to, the brokers next day brought 
him fiom the Bank a memo: showing that five sealed bags con- 
taining Bs. 2,498, and 2 Rs. in cash had been paid into the 
Bank in the name of bis firm. On the 20th May witness sent a 
man to the Bank for a copy of the bill and for particulars as 
to the payment, but his servant was detained at the Bank and a 
message sent by the Manager requesting his presence at the 
Bank. On going to the Bank and learning the particulars of the 
bill, he told the Manager and put it down in writing, that his 
firm had not accepted it or paid its amount. Before, however^ 
witness left home to go to the Bank, the prisoner Buldeo Dass, 
with a person named Nouekurn came to him and said that he 
had done very wrong in drawing a bill in the name of wit- 
ness's firm^ and asked him to send for the messenger whom ha 
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had despatched to the Bank for a copy of the bill^ and also ^^868. 
requested him to enter in his books the payment of the amount Deoember s. 
of the bill. Witness, however, refused to do so. The prisoner ^^^^^ 
then showed witness the bill| which he (witness) read and BoUeo Daai, 
returned to the prisoner. Witness asserts, that the bill was Appeii»t. 
not drawn by his Calcutta firm» and was not accepted by his 
Mirzapore firm. He also denies that he ever gave the prisoner 
permission to draw bills in the name of his (witness's) firm, and 
states that his Calcutta firm has not had any money transactions 
with the prisoner for four years. He deposes that Muthura^ the 
person who accompanied the prisoner to the Bank, with the 
money to meet the bill, was not sent by him to the Bank, and 
that he never saw him till he (Muthura) was under trial for false 
evidence given by him in the preliminary inquiry into the case 
by the Assistant Magistrate. Witness also states, that it is not 
customary for native merchants or bankers to draw bills in the 
names of other firms without permission. 

'' Hukoondee, a Gomashta of the firm of the preceding witness, 
deposes, that his principars Calcutta firm did not draw a bill, 
dated Chait Sooddee 9th, Sumbut 1920, for Rs. 2,500, on the 
Mirzapore house, and that a bill of that amount was not accept- 
ed or paid by the Mirzapore firm ; had it been accepted or paid 
it would have been entered in their books, which contained no 
such entry. He also denies that Muthura was sent by them to 
the bank with money; had they sent money to the Bank, one 
of their own servants would have taken it. He states thut his 
master's firm did not give the prisoner permission to draw bills 
in their namoi had it done so the permission would have been 
in writing. 

'' Gunga Ram and Qoorchum, brokers, depose that they up- 
braided Jumna Dass for not taking the Bank's bills through them, 
and informed him that a bill for Rs. 2,500, purporting to be 
drawn by his firm had been negociated and paid at the Bank. 
They assert that they never heard of firms drawing bills in the 
name of other firms without the permission of the firm on whose 
name the bills are drawn. 

^* Toolsee, servant of Jumna Dass, deposes that he was sent to 
ascertain particulars of the bill for Rs, 2,500, the amount of 
which had been paid into the Bank in the name of his master's 
firm. He told the Bank Clerk^ and afterwards the Bank Manager, 
that the bill had not been accepted or paid by his master's firm. 
He states that he has known Muthura many years. He 
(Muthura) was till five months ago in the service of Zinda Run 
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1308. Goordyal, and that he has since seen bim occasionally at the 

DecemUr 8. prisoner's house of business, 

— - '' Bamzan Khan, coaehman in the serrice of the Manager of the 

BuwKT Dasi, Bank, deposes that the Manager of the Bank sent him with a 
AppeUaat. letter to the head of the firm of Jamna Uass, Bholaram, requesting 
his attendance at the Bank. On witness's arrival at the place 
of business of the above firm he found the prisoner and two 
other persons there, and heard the prisoner asking Jumna Dass 
to save him from disgrace, as he had not injured the Bank, 
having paid the amount of the bill, and that he was only to 
blame for not having told the real facts to the Manager of the 
Bank. Jumna Dass and Buldeo Dass then accompanied him to the 
Bank, and went separately into the Manager's room. The 
prisoner Buldeo DabS after coming out said that he had been 
asked for the hoondee, and had sent his servant for it. This 
witness further deposes that Muthura, the person who in com- 
pany with the prisoner, brought the money to the Bank in pay- 
ment of the bill, frequently came to give orders regarding a 
horse belonging to the prisoner, which was for some time in 
Mr. Moultrie's stable. 
The following is an abstract of the prisoner's defence : — 
" I wrote the bill for Es. 2,500, which I am charged with 
having forged. I wrote with the permission of Jumna Dass. I 
discounted it at the Bank. The acceptance was written by 
Jumna Dass of the firm of Jumna Dass, Bholaram. On the 18th 
May, the day on which the bill matured, Jumna Dass sent forme 
and said that he would pay the amount of the bill, if I was not 
prepared to do so ; I sent home for five bags containing Rs. 2,498 
and Rs. 2, and Jumna Dass despatched them to the Bank by a 
person named Muthura, who was sitting at his shop. There 
were several persons at the shop at the time, but I am unable 
to remember their names. MuUookchund and Gobind Pershad 
were present when Jumna Dass gave me permission to draw bills 
purporting to be drawn by his own firm. I did not name these 
two persons at the preliminary investigation as the Assistant 
Magistrate did not ask for witnesses on this point I cannot re- 
member who was present when I got Jumna Dass to accept the 
bill. I did not draw bills in the name of Jumna Dass' firm for 
3 or 4 months, after I had got his permission, because I had no 
occasion to do so. I cannot account for having given the Bank 
a bill drawn in the name of Jumna Dass Bamdyal, whose per- 
mission I had had only 3 or 4 months, and for never having 
drawn bills in the names of the other firms^ whose permission I 
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obtained two or three years ago. The reason for Jamna Dass not 
having entered in his books this bill, which has been accepted by 
him is^ that he accepted it as a favor, on the understanding that 
I was to pay the amount when matured* He denies hav- 
ing accepted it, as it is not entered in his books, and he is afraid 
of being implicated in this case. Jumna Dass did not make any 
agreement that he was to receive any profit on the bills drawn 
by me in his name. Muthura, the person who took the money 
to the Bank at Jumna Dass' request, is not in my service. I can- 
not remember who I sent to my own place of business for tho 
five bags of rupees, nor whether any of Jumna Dass* own servants 
were present when he sent the money to the Bank by Muthura. 
I committed no ofience, as the drawing of bills in the names 
of other firms is a common practice at Mirzapore. In a charge 
of forgery and cheating, it is necessary to prove damage to 
another or benefit to the accused. In this case the Bank has 
not suffered loss. I considered myself justified by law in draw- 
ing this bill. I have therefore committed no ofience, as laid down 
in Section 79 of the Penal Code." 

*^ Of the 11 witnesses who have given evidence for the defence, 
8 depose only to the prisoner's respectability and high character 
amongst the mercantile community at Mirzapore, and to his 
having large business transactions. Sheonund Rai^ Agurwah, 
further states that he was once at Jumna Dass' house of business 
and heard Jumna Dass give the prisoner permission to draw bills 
ON his firm, but did not hear what consideration the prisoner 
was to pay for this accommodation, as he went away as soon as 
the permission was given. 

^* Onnesh, Agurwala, a gomashtah of Sookhdeo, the witness 
cited by prisoner, deposes that he has heard from the heads of the 
firms of Shewa Ram, Buldeo Dass, of Ramput Dass, Baijnath, and 
of Jumna Dass, Bhola Ram, that they have given the prisoner 
permission to draw bills in the name of their firms, i. e.y to 
draw bills as if drawn by their firms. 

'' Rughoonath, Brahmin, deposes, that he was sittiog one day 
at the prisoner's house, and was asked by a member of the pri- 
soner's family to go and search for prisoner, and to tell him 
that his dinner was ready. Witness went as requested, and found 
bim coming out of Jumna Dass' shop. 

'^ At the preliminary inquiry by the Assistant Magistrate, a 
witness named Muthura corroborated the prisoner's statement, 
that Jumna Dass sent five sealed bags and 2 Rupees by him to 
the Bank in payment of a bill for Rs. 2,500, and that the 

3e 



December 8. 

Case of 

Baldeo Oai9| 

AppoUaut. 



Digitized by VjOOQ IC 



220 

18«?- cancelled bill received from the Bank was given by him to 

DeeemberS. Jumna Dass. This witness was committed by tbe Assistant 

^j— • Magistrate for trial for giving false evidence, and has been 

JhiXdeo uast, convictcd of that oifence. 

AppeiUnt. u The Asscssors are nnanimonsly of opinion that the third 

charge only, viz,^ the charge of committing forgery is proved. 

'^ Though I concur with tbe Assessors that the offence of for- 
gery is proved, I am of opinion that the more heinous offence 
rf 'forging a valuable security' is established, and I convict the 
prisoner of the offences of forging a valuable security, of fraudu- 
lently aud dishonestly using as genuine a forged document, and 
of cheatiog and thereby dishonestly inducing the delivery of 
property. 

'* The prisoner admits that he wrote the hoondee, or bill for 
Rs. 2,500, purporting to be drawn by the firm of Jumna 
Dass, Ramdyal, and that he presented it to the Manager of 
the Bank of Bengal, and received from him the value of 
the bill, minus a certain amount taken by the Bank as dis' 
count. 

*^ He pleads, that he has committed no offence, as he had the 
permission of Jumna Dass to draw bills in the name of his 
firm* 

'* Though the forged document is not in evidence, tbe prisoner's 
admission that he wrote it, the evidence of the witness Baijnatb, 
the Bank Treasurer, and of Jumna Da^s, both of whom saw 
the bill and the Bank voucher, prove its existence, and therefore 
its production is not necessary to sustain the charge. The 
prisoner acknowledges that be wn.te the whole cf ihc docu- 
tiieut with tbe exception of the endorsement of the firm of 
Jumna Dnsfi, BbolaKam, but as Jumna Dass, and his gomashtah' 
Mukoondee deny that the endorsement purporting to be the 
acceptance of the bill by their firm was written by any person 
connected with their firm, and as the bill is not entered in their 
books, I think it may be assnmed that the prisoner also wrote 
that part of the document which purports to be the acceptance 
of the firm of Jumna Dass, Bhola Ram. 

** That the document forged * was a valuable security,' as de- 
fined in Section 30 of the Indian Penal Code, is also proved by tbe 
prisoner's own statement, that he drew a 'hoondee' or bill for 
Bs. 2,500 in the name of the firm of Jumna Dass, Ramdyal, 
and that he obtained money on it from tbe Manager of the Bank 
of Bengal. The form and purport of the document are proved by 
the witnesses Baijnath and Jumna Dass, who depose that H 
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was a bill purporting to be drawn by the Calcutta firm of Jomna ^^- 
Dass, Ramdyal,and had on it an endorsement, purporting to be December 9. 
the acceptance of the Mirzapore firm of Jumna DasSi Bhola Ram. oiise~of 

<< The prisoner's admission and Jumna Dass' evidence also es- iiuidco i)fiit» 
tablish that the document was * false/ for the prisoner acknow- AppoUanu 
ledges that, with the exception of the endorsement of Jumna Dass, 
Bhola Kam, he wrote the whole of the document, including the 
endorsement by the firm of Ramput Dass Baghmul of Calcutta. 
The * falseness ' of the document is further proved by the evi- 
dence of Jumna Dass and his gomashtah Mukoondee, and by the 
absence of any mention of the bill in the books of the firm of 
Jumna Dass, Bhola Ram, in which, had the bill been accepted 
by the firm, it would certainly have been entered. The prisoner 
states that he has not committed the offence of forgery, as he 
had the permission of the head of the firms of Jumna Dass, 
Bamdyat of Calcutta, and Jumna Dass, Bhola Ram of 
Mirzapore to draw bills in the name of his firms. This state- 
ment is corroborated by one witness only, Gunesh, a person nut 
originally cited by the prisoner, but whose evidence was taken 
at the prisoner's request, as he was a gomashtah in the service of 
the person cited by him. Gunesh deposes that he has heard 
a member of each of the firms of Jumna Dass, Bhola lUui, 
Shewa Ram, Buldeo Dass, and Ramput Dass, Baijnath say that 
the prisoner had permission to draw bills in the nsme of their 
firms. At the Sessions trial the prisoner stated that Mulloo 
Chund and Qobind Purshad were present when Jumna Dass 
told him that he might draw bills in the name of his firms. 
These two persons were at once sent for, but could not be found 
before the rising of the Court, their evidence was therefore not 
taken, as the prisoner had most distinctly stated at the investiga- 
tion before the Assistant Magistrate, thai no one was present when 
the permission was given him by Jumna Dass. The prisoner's as- 
sertion is not corroborated by any member of three firms named 
by him. Jumna Dass distinctly denies having given him per- 
missiun to draw bills in the name of his firms. Baijnath of 
the firm of Ramput Dass, Baijnath, only deposes (in another 
case) that he gave prisoner leave to draw bills on his firm. 
The prisoner has not cited a member of the firm of Shewa 
Bam, Buldeo Dass to prove that he had the permission of that 
firm. In another case the head of this firm denies having given 
such permission. It would appear from the evidence of Baij- 
nath in the other case in which the prisoner is charged with ofien- 
i:es similar to (hose in (his case^ and also of other witnesses in 
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^8^ ibis caRe, thai bills are occasionally drawn by firms in the names 
Decembers, of Other firms with the permission of those firms. The prisoner 
CwiTof ^^9 however, wholly failed to show that he had the permissionof 
Buideo Data, tho firm of Jamna Dass,Kamdyal,or Jamna Dass, Bhola Ram to 
Appellant, ^^^y^ j^ ^^^ ^^^^ ^f ^Ij^ former the bill for Rs. 2,500, which be 
admits that he drew, and on which he obtained money at the 
Bank of Bengal. Jamna Dass denies having given the permission ; 
the prisoner is unable to prove by the evidence of members of 
other firms, whose permission ho says he bad to draw sach bills, 
that he had sach permission. The statement therefore of the 
witness Ganesh^ who was not originally cited by the prisoner, 
bat who has given evidence in lien of his Master Sookhdeo, is 
iDsaflGcient to prove that the prisoner had authority to draw 
the bill which he is charged with having forged. I casnot 
think that Jamna Dass falsely denies having given the permis* 
sion, for there appears no valid reason for the denial, and Jam- 
na Dass would seem from his recalling his manToolsee from the 
Bank, where he had been sent to make inquiries about the biil| 
to have been well disposed towards the prisoner and to haye 
wished td hush up the matter. Had the prisoner been able 
to prove a similar permission on the part of other firms, it might 
be supposed that Jumna Dass' statement was false, but nnder 
the circumstances I hold that there is no ground for supposing 
that the prisoner had the permission of Jumna Dass to draw 
bills in the name of either of his firms. 

^'That the prisoner's intention in forging the bill was to cause 
the Agent of the Bank or some other person * to part with pro- 
perty, ' that is to advance money on it, is clear from his having 
used it for that purpose, and his object in drawing the bill in 
the name of one respectable firm on another well known firm, 
and then endorsing it in his own favor, could only have been 
to induce the Agent of the Bank to discount the bill at a lower 
rate than would have been done by him had the bill been drawn 
by prisoner himself. Mr. Moultrie deposes that had the bill 
been drawn by the prisoner he would not have discounted it at 
the low rate at which he was induced to discount it in conse- 
quence of its purporting to be drawn and accepted by firms of 
well known respectability, and adds that the prisoner who has 
done a large amount of brokerage business for the Bank was 
well aware of this. 

'^That the prisoner has ' fraudulently and dishonestly used 
as genuine a document which he knew to be forged ' is also, 
I consider^ fully established* The prisoner admits that he 
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drew the bill in the name of Jomna Dass, Ramdyal; and must 1368» 

therefore bare known at tbe time tbat be presented it at Decembers. 

the Bank tbat it was a forgery. Tbat be *U8ed it as genuine' (^^^f 

is proyed by tbe evidence of Mr. Moultrie and by tbe Bank Buideo Oass, 

voncber for the payment of tbe money to tbe prisoner by whom it App«^^*ot. 

18 signed. Tbat tbe document was * fraudulently ' used as 

genuine by tbe prisoner is clear, for by presenting to the 

Agent of tbe Bank of Bengal a bill, which purported to be drawn 

by a respectable Calcutta firm on its Mirzapore bouse, and to 

bear the acceptance of another well known firm, be obtained 

from the Bank a larger sum of money than be would bare done, 

bad tbe bill been drawn in bis own name. This is proved by 

tbe evidence of Mr. Moultrie, and may also be presumed from 

tbe prisoner drawing the bill in tbe name of another firm and 

not of bis own. 

'^ That tbe prisoner used the document ' dishonestly ' is also 
manifest, for be caused ^ wrongful gain ' to himself by obtain- 
ing from tbe Bank on a forged bill money to which be was not 
legally entitled, and at a lower rate of interest than be would 
have obtained it, bad tbe bill been drawn by himself. 

*' I consider that tbe offence of * cheating and thereby disbo* 
neatly inducing the delivery of property,' is also proved against 
tbe prisoner, for tbe prisoner by presenting to the Bank Manager 
a bill purporting to be drawn and accepted by respectable firms, 
but whicb was not really drawn or accepted by those firms> 
certainly deoeived tbat gentleman and thereby induced him to 
deliver to him Rs. 2,480-18-2, whicb sum that gentleman would 
not have delivered to him had he known tbat tbe bill had not 
been drawn and accepted by the persons by whom it purported 
to have been drawn and accepted. 

** That tbe prisoner ' fraudulently and dishonestly induced the 
delivery of property ' to himself is evident as he intentionally 
defrauded the Bank of money which, or, at all events, part of 
which, he would not have obtained had he not deceived the 
Manager by presenting a forged bill with a forged acceptance 
purporting to be drawn and accepted by respectable firms. The 
* wrongful gain' obtained by tbe prisoner has been referred to 
above, and in thus causing wrongful gain to himself he haft 
acted ' dishonestly. * 

*^ As regards the three pleas urged by the prisoner at the close 
of the trial ;-lst, that bills are constantly drawn by the merchants 
(of Mirzapore in the names of other firms, and that therefore he 
vwa& warranted by the practioe of the basar in drawing the 
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1668. bill for Rs 2,500 iu the name of Jumna Dass, Raodyal ; 2nd]y^ 
Decembers. ^^^^ *<> establish a charge of forgery or cheating iojary 

to another and benefit to tbe accnsed mast be proved, whereas 

hJdel? Dam, the Bank has not suffered any loss in this case; and 3rdly, that 
^ppeiUut. ivith reference to Section 79 of the Indian Penal Code, he has 
committed no offence, as he believed himself to be justified by 
the law in drawing the hill in the name of Jumna Dass, Bamdyal, 
I h<dd that none of these pleas are valid. The prisoner has 
failed to prove that bills are ever drawn by merchants of 
Mirzapore in the names of the firms without the permission of those 
Jirms, and in this case the prisoner has.not proved that he had the 
permission of Jumna Dass. Ifafter the positive denial of the head 
of the firm, which is said to have given the permission, and in the 
absence of any written permission, or proof of such bills having 
on previous occasions been accepted by the firm, the evidence 
of one or two strangers be admitted to be proof of such permis- 
sion, there will be an end to all security in banking business^ 
and bills will be drawn by persons of no credit and with no 
funds in the name of well-to-do firms, and wben the forgeries 
are discovered two witnesses will be adduced, as in this case, to 
depose that they heard the head of the firm, in whose name 
the forged bill has been drawn, say that he had given the forger 
permission to draw bills in the name of his firm. Such a system 
cannot be allowed to exist, more especially in a large mercan- 
tile community as at Mirzapore. With reference to the second 
plea, it has been shown that the prisoner fraudulently induced 
the Manager of the Bank of Bengal to ''part with property "on 
the faith of the genuineness of a Bill of Exchange presented to 
him by the prisoner, to which property the prisoner was not 
legally entitled, and which, or part of which, he would not 
have obtained bad be not made use of the forged Bill. The 
prisoner has therefore caused wrongful gain to himself and 
wrongful loss to the Bank. 

'' The prisoner's plea that he considered himself justified by 
law in drawing the bill in the name of the firm of Jumna Dass, 
Ramdyal is wholly invalid; for he was not justified by the 
law in so doing, and he has not attempted to prove any fact 
ibrongh mistake of which he considered himself justified in 
forging a bill in Jumna Dass, Ramdyal's name. 

^ The Court differing from the Assessors finds that Buldeo Dass, 
son of Ramput Dass, is guilty of the following offences specified 
in the charge, namely, that Buldeo Dass, son of Ramput Dass, has 
committed the offenees of forging a yaluablp security, of fran- 
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dQlently and dishonestly using as gennine a forged docnincnt, 
and of cheating, and thereby dishonestly indncing the delivery 
of property, and has thereby committed offences punishable 
ilnder Sections 467,471 and 420 respectively of the Indian 
I^cnal Code, and the Court directs that the said Bnldeo Dass, son 
Of Rampnt Dass, undergo two years' rigorous imprisonment for 
the first, two years' rigorous imprisonment for the secondhand 
One year's rigorous imprisonment for the third of the above* 
mentioned offences. " 

Bt the CotJRT. 

Mr. W. Wynyari. — The Sessions Judge of Mirzapore haa 
found the appellant guilty of the offences described in Sections 
467, 471 and 420, Indian Penal Code^ viz , forgery of a valuable 
security^ Section 467; using as genuine a forged document whiih 
is known to be forged, Section 471 ; and cheating and thereby 
dishonestly inducing delivery of property, Section 420 ; and has 
sentenced him to be imprisoned with rigor for five years in all 
the three offences. 

Buldeo Dass has appealed and urges, 

I« — That as the hocndee^ the valuable security in this case^ 
bas not been produced, no conviction for forgery can hold good. 
He quotes in support of this plea Kizimut Adawlut Ueporf, Yo* 
lutoo 5, Page 112 (Benufort, Volume 2, Page 955, Section 4r)20.) 

11. — That he has been prejudiced in this trial, inasmuch as 
his witnesses Huliook Chuud and Gobind Pershad were not 
sent for and examined, and that Muthurahis witness^ who gave 
evidence in his favor, was committed to the Court of Session and 
put^ished for giving false evidence. 

III. — No proper enquiry has been made into the custom of 
the Mirzapore bankers of writing homdees and accounting for 
thetn in their own books and with their correspondents. 

IV. — It is clear that the hoondee was in proper form, for it 
wal paid by the acceptor on the day it became due. 

V. — The evidence is insufficient for conviction. 

VI and VII. — Descant on the respectability of the defend^ 
ant| and of the large dealings which he had with the Bank of 
Bengal and other Bankers. 

VIIL— There is no proof of loss to the Bank or of gain to 
the appellant. 

IX.— Requests that enquiry may now be made as to whe- 
ther or no, Jumna Dass gave him authority to act as he did. 



tost 

December 8^ 

fas© of 

Bnldeo UuM| 

AppelUuU 
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1861. 

0«eember8. 

CaMof 

Bnldeo DaM, 

i^ppellanl. 



I bare searched in vain in Roscoe's Digest of the Law of Evi- 
dence in Criminal cases, and in Taylor on Evidence to see if the 
law laid down in the Nizamat Adawlat Reports, above quoted cape 
of Akbur Ali, and Dewan Ali, decided by the Calcutta Kizamnt 
Adawlnt Court on the 13th December 1838, viz., as the alleged 
forged document was not forthcoming, the charge of forgery 
could not be sustained, is conformable to the practice of the 
English Courts. 1 can find no distinct ruling on the point, uu« 
der the head of forgery in Roscoe, pages 493, 494, edition of 
1857, under proof of the forged document, I find that the na- 
ture oi the forged document must be stated in the indictment, 
and the proof must correspond with such statement. ^'The forg- 
ed instrument,'' the author goes on to say, '' may also be 
described by its purport as a paper writing purporting to 
be the particular instrument in question. In any indictment 
for forgery, uttering, &c., it shall be sufficient to describe such 
instrument by any name or designation by which the same 
may be usually known, or by the purport thereof, without set- 
ting out any copy or fac simile thereof, or otherwise describ- 
ing the same or the value thereof." But I gather from the fol- 
lowing two cases, that besides the description the instrument 
must also be produced. ^'In all cases the wovi purport imports 
what appears on the face of the instrument. Where in one 
count the instrument was described as purporting to be a bank 
note, the Court being of opinion that it did not in the face of it 
purport to be such, held that the count could not be supported." 
Again, '^ where a receipt was signed C. Oliver, and the indictment 
stated it as purporting to be signed by Christopher Oliver, &c.y &c/' 
Again. — ^' The indictment charged the prisoner with forging ' a 
promissory note for payment of money which is as follows.' The 
instrument appears to be in the following form." &c :— 

I gather from the above that it is the English practice to 
have the instrument in Court, and I am of opinion that the pre- 
cedent quoted is a good one and should be followed, for it ap- 
pears to me most essential that when a charge of forgery is 
made, the instrument said to be forged should be produced in 
evidence, and this is not one of the cases in which the existence 
of the instrument can be admitted to be proved by oral evi- 
dence. Such has not been the case here, and I am of opinion 
that the prisoner is entitled to his release, and I would release 
him accordingly. 

The Oovernment Vakeel has urged in support of the deci- 
aion of the Judge, that the instrument is in the prisoner's posses- 
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sioDy and that there is elear proof that it has been in existence 
as money has been paid on it, and that the plea in appeal 
ehonid not therefore be allowed. This argnment does not get 
rid of the acknowledged necessity for the sake of justice of 
having sueh instrnment before the Gonrt, and I am of opinion 
that it shonld be overruled. 

It is unnecessary for me to enter on the other points urged 
in appeal; further than to say that I do not consider them of 
'weighty and that they are all disposed of by the careful and well 
considered decision of Mr. Fane, the Judge. 
The caFe will be laid before another Judge. 
Mr, J. H. Batten, — 1 dj not feel prepared to cancel the deci- 
sion and sentence of the Sessions Judge solely on the legal 
grounds laid down by Mr. Wynyard. If the prisoner had con- 
fined his defence to the point. — ''There is no homdee in Court 
about which 1 can defend myself/' then the legal arguments 
about the omission of the evidence of the hoondee itself would 
carry great weight. But after reading the examination of the pri- 
soner before the Magistrate, vlmA, his final reply before the Sessions 
Judge J I eannot conscientiously declare that there is no ^corpus 
delictein this case. Conceruing what document is prisoner's defenoe 
8o elaborately made ? In fact I treat the prisoner's defence as an 
admission of the hoondee's existence. Mr. Wynyard in the first 
case against this appellant, and in the present case, accepts the 
Session Judge's able arguments and just decision. I decline 
to release the prisoner on the technical grounds of thle case. 
The case will be laid before a third Judge. 
Mr. W. Edwards. — I concur in the view of this ease taken by 
Mr. Batten, and that the prisoner's own admissions are quite 
sufficient to make up for the want of the forged hoondee. I would 
dismiss the appeal. 



Present : 



W.^Ed^abds,}"'"*^- 



De oembt rSi 

Cue of 

Buldeo Doti, 

AppeUant. 



Government, versus (1) Taloo Bhub, (2) Jewut Bhub, and 
(3) HuRDiAL Bhub, (Appellants.) 

Cbime Chabgbd. — ^Murder. 

Crime Established.— As charged. „ , -^ ,^. 

Committing Officer, Mr. G. E. Watson, Officiating Magistrate ^ShSi.*'''' 
of Azimgurh. 

Tried before A. Ross, Esquire, Sessions Judge of Azimgurk 
on the 14th August 1863.- 

37 



1863. 

December 17. 

Case of 



AB8TBA0T. 

HelT" that 
thefactsesUb- 
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Case of 

TaIoo and two 

others. 



lished by 

the eridence 
are not saffl- 
dent to estab- 
lish the of- 
fence of mur- 
der against 
any of the pri- 
soners i that 
rrisonerStNos. 
and 2 should 
have been con- 
▼iotedofealpa- 
ble liomiciae; 
and prisoner 
1^0.8 of abet- 
ment of that 
offence. Bat 
as prisoners 
have not been 
sentenced to 
illfgsl or ex- 
oessive terms 
of imprison* 
ment, senten- 
ces passed by 
Sess/onsJndge 
not interfered 
with. 



Remarks by thb SnggiONs Judge.— ''On the 15th July 18G3, 
the murder was committed. Zalim Bhnr whowas wounded states, 
that at 6 p. m., he with Jysree Bhnr, his younger brother, was 
plonghing his field. The three prisoners came up armed with 
lathies and forbade them ploughing. Zalim Bhur said, he bad 
ploughed the land for a long time. The prisoners then said this 
is their road. Zalim replied, their road was another way. Upon 
this prisoners Nos. 1 and 2 struck Jysree a blow with a lathie 
on the head, so that he then and there fell down, and died at 3 
A. M. the following morning. Prisoner No. 3 struck Zalim a 
blow on thtt head, the mark of which is still apparent. The pri- 
soners were not at enmity with them previously. Out of the two 
lathies in Court, one is prisoner No. one's, and the other prison^ 
er No. two's. Three other eye-witnesses say the same as Zalim* 
The deposition of the Civil Assistant Surgeon before the Magia* 
irate is as follows : — 

** I found a severe contused wound on the scalp and exten* 
sire fraction of the bones of the skull with depression into 
the substance of the brain, evidently the result of severe blows 
with a heavy blunt instrument, and without doubt the imme- 
diate cause of death." 

*^ The prisoners deny the charge. Prisoner No. 1 urges that at 
the time of the quarrel with Zalim Bhur he had not a lathie in 
his hand. Prisoners No9. 2 and 3 plead an aiibi. 

^'Five witness appear for prisoner No. 1, four for prisoner 
Ko. 2, and five for prisoner No. 3, they one and all express total 
ignorance of the quarrel. 

'' The Assessors find the prisoners Nos. 1 and 2 guilty of the 
offence of murder, and prisoner No. 3 as accessary, and beating 
Zalim with a club. 

'' The Court sees no reason to doubt the veracity of the 
evidence for the prosecution. The lathies too, in the opinion 
of the Court, are such as would be admirably adapted for com- 
mitting a premeditated murder. There was evidently no long 
previous enmity between the prisoners and the deceased, hence 
the prisoners should not be capitally sentenced. 

'' Prisoner No. 3, although he was in the assembly with a 
lathie in hii hand and wounded Zalim Bhur, is not proved to 
have struck the deceased, he is therefore liable only to a lesser 
punishment. 

** The Court concurring with the Assessors finds that Taloo 
Bhur, Jewut Bhur and Hurdial Bhur prisoners are guilty of the 
offence specified in the charge, viz.j that the prisoners Taloo 
Bhur and Jewut Bhur are guilty of theoffence of murder, and have 
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tbereby committed an offence paoishable nnder Section 302 of i^« 
the Indian Penal Code, and Hnrdial being an accessary to the Deeember 17« 
fact, and wounding Zalim Bhnr, the Court directs that Taloo cuieTr 
Bhur, prisoner No. 1, and Jewut Bhur No. 2, suffer transportation J^aXoo nod two 
for life, and Hurdial, prisoner No. 3, suffer 14 years' transporta- ^*^^* 
tion/' 

By the Court. 

Mr. A. Ro99. — Assuming the finding of the Judge in regard 
to all 3 prisoners to be correct* viz.^ that they have been guilty 
of ^'murder" the sentence of 14 years' transportation passed on 
Hurdial No. 3, is illegal with rererence to the provisions of Sec- 
tion 302, Indian Penal Code, the minimum punishment authorised 
by which Section is transportation for life. But I am of opi- 
nion that the facts establised by the evidence are not sufficient 
to establish the offence of '^ murder'' against any of the prisoners. 
I am of opinion that prisoners Nos. 1 and 2 (Taloo and Jewut) 
ought upon the evidence to have been found guilty of the 
offence of culpable homicide not amounting to murder, the 
offence committed by them falling under exception 4 to Section 
300, Indian Penal Code, and also that the act by which death 
was caused was done with the intention of causing such 
bodily injury as was likely to cause death. In regard to the 
prisoner Hnrdial No. 3, 1 am of opinion that he is guilty of 
the offence of abetment of culpable homicide not amounting to 
murder, and is therefore punishable under Section 109, Indian 
Penal Code. I am also of opinion that the prisoners have not 
been sentenced to a larger amount of punishment than could be 
awarded for the offences of which on the evidence they ought to 
have been found guilty, and that the sentences passed on them 
are not too severe. I would, therefore, with reference to the 
provisions of Sections 426 and 406, Criminal Procedure Code, not 
interfere with the sentences passed by the Sessions Judge on 
the prisoners. But I would communicate to him the remarks 
of the Court recorded on review of his proceedings in this case 
under Section 403, Criminal Procedure Code, The case will be 
laid before a second Judge. 
Sir. W. Edwards.'^l concur. 
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